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OPINION AND ORDER

    The respondents appeal an administrative law judge’s

opinion filed October 7, 2013.  The administrative law judge

found that the claimant proved he sustained a compensable

injury.  After reviewing the entire record de novo, the Full

Commission affirms the administrative law judge’s opinion.  

I.  HISTORY

William Shores, age 47, testified that he became

employed as a custodian with Waldron Public Schools in

approximately 2010.  The parties stipulated that the
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employment relationship existed on October 18, 2012.  The

claimant testified on direct examination:

Q.  What happened that day on October 18th?

A.  Well, we was changing the light bulbs and I
had a carton full of light bulbs, so I took them
out to the dumpster and when I stepped off the
edge of the sidewalk I twisted my knee....

Q.  And who was with you?

A.  Kenneth.

Q.  What is his last name?

A.  Highfill....

Q.  Is there a sidewalk there?  Is it a parking
lot?  Is it level?  Can you kind of explain a
little bit about - 

A.  A sidewalk about this high (indicating).

Q.  That looks like what, a foot, foot and a half?

A.  Foot, foot and a half.  I stepped off of it
and when I stepped off of it, I must have hit a
rock or something, and when I did, it turned my
ankle and twisted my knee....I felt something pull
in my knee....

Q.  After you pulled yourself up, what did you do?

A.  I went ahead and dumped them, wobbled back to
the school building and told Kenneth I got
hurt....I just told him I twisted my knee.

Kenneth Highfill testified that he was employed with

the respondents on October 18, 2012 and that he was working
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with the claimant on that date.  The claimant’s attorney

examined Kenneth Highfill:

Q.  Anything about that night stand out to you?

A.  Just that he come to me and told me he had
hurt hisself.  

Q.  Okay.  So did you kind - I guess in as much
detail, and I know it has been a while since then,
can you tell me what happened that night?

A.  I was inside the school cleaning and he come
to me inside where I was and told me that he hurt
his knee and that was about it, honestly.  

  
The claimant was seen at Mercy Hospital Waldron on

October 23, 2012: “states twisted left knee last Thursday,

now hurts down into leg and outer side of foot is numb.”  A

physical examination of the claimant’s left knee indicated,

“He exhibits decreased range of motion.  He exhibits no

swelling, no effusion, no ecchymosis, no deformity, no

laceration, no erythema, normal alignment, no LCL laxity,

normal patellar mobility, no bony tenderness, normal

meniscus and no MCL laxity, tenderness found.  Medial joint

line and patellar tendon tenderness noted.  No lateral joint

line, no MCL and no LCL tenderness noted.”  A physician

diagnosed “left knee pain,” and the claimant was

administered an injection.  A treating physician stated on

October 23, 2012, “This is to certify that William Shores,
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Jr. was seen in the Emergency Department on 10/23/12. 

William Shores, Jr. is to return to work on 10/25/12.”  The

claimant did not return to work for the respondents.  

The claimant’s attorney examined the respondent-

employer’s lead custodian, Dale “Bubba” Sparks:

Q.  Are you familiar with William Shores?

A.  Yes....

Q.  Did Mr. Shores ever notify you of an injury?

A.  Not until the night he went to the emergency
room and his wife sent me a text.

Q.  Okay.  Do you remember what day that was?

A.  It was around October 23rd.

Q.  Okay.  Do you remember what the text said?

A.  The text just said I took Billy to the
emergency room and they gave him a pain shot and
sent him home.  

The respondents’ attorney cross-examined Mr. Sparks:

Q.  After you received the text from Mr. Shores’
wife, did you have any other contact with Mr.
Shores?

A.  No.

Q.  At some point was he requested to come in
after receiving that text and fill out some
paperwork?

A.  The next day, yes, ma’am.  



SHORES - G209246 5

The claimant’s testimony indicated that his wife filled

out a Form AR-N, Employee’s Notice Of Injury, signed by the

claimant on October 25, 2012.  On the Accident Information

section of the Form AR-N, the claimant’s wife wrote that the

accident occurred at “Middle School/Dumpsters” on October

18, 2012, “after dark.”  It was written that the date the

claimant notified the employer was October 19, 2012 at 2:15

p.m.  The claimant’s wife wrote that the claimant injured

his knee and that the cause of injury was “Dark, no lights

out, 2nd time I got hurt is same spot & still no lights.”    

The claimant testified that “about three or four days

after I went to the emergency room and I never did get no

better, so I called Karen and asked her where I should go to

get help and she told me to go to Mena.”  Debra L. Tooker,

P.A., examined the claimant at Mountain View Clinic, Mena,

Arkansas, on October 26, 2012:

Mr. Shores is a 46 year old White male.  This is
his first visit to the clinic.  This visit is
covered under Worker’s Compensation.  He presents
with knee pain....This is the left knee.  The
injury occurred 8 days ago.  He describes the
intensity of pain as severe.  The pattern of joint
symptoms has been stable and non-progressive. 
Associated symptoms include locking, popping,
giving away of the knee, effusions, swelling and
crepitation....Injury mechanism was twisting.
Pertinent medical history is remarkable for joint
trauma (football injury in the distant past).  Of
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note, medical history is negative for
osteoarthritis.  He was seen in Waldron ER 10-23-
12.  He got a pain shot, but no imaging at that
time.  His pain has not gotten any
better....tenderness noted in the left knee, with
mild swelling.      

Debra Tooker assessed “Knee pain...Referral initiated

to an orthopedist (Dr. Schnetzler: for evaluation of knee

pain) and Radiology: I have ordered a left knee MRI. 

Recommendations given include: elevation of the foot as much

as possible, ice therapy, and immobilization.  Instructed to

call immediately if he develops new or worsening symptoms.” 

The claimant testified with regard to the recommendation of

an MRI, “The school said no.  If I had it done, I had to pay

for it myself.”    

A pre-hearing order was filed on May 7, 2013.  The

claimant contended that he “suffered a work-related injury

on October 18, 2012, in which he notified his superior of

the following day.  The claimant reserves the right to

assert any further contentions as they may arise through

discovery.”  The respondents contended that “the claimant

cannot meet his burden of proof that he sustained a work-

related injury on October 18, 2012.  Specifically, the

respondents assert that the claimant did not report an

alleged injury of October 18, 2012 until October 24, 2012,
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after he received a reprimand.  The respondents reserve the

right to assert additional contentions as may become known

through discovery.”  

The parties agreed to litigate the following issues:

1.  Whether the claimant sustained a compensable 
    injury to his left knee.
2.  The claimant’s entitlement to appropriate

         benefits, specifically, temporary total
         disability and medical benefits.

3.  Attorney’s fees.

A representative of the respondent-employer informed

the Department of Workforce Services on May 26, 2013, “Mr.

Shores was a full time custodian who claimed he was injured

on the job.  After being off for several weeks and released

by his doctor he refused to come back to work because he had

a lawsuit filed against workers’ compensation.  Because he

did not return his letter of intent for rehire he was not

rehired for the 2013-14 school year.”    

After a hearing, an administrative law judge found that

the claimant did not prove he was entitled to temporary

total disability benefits.  The claimant does not appeal

that finding.  The administrative law judge otherwise found

that the claimant proved he sustained a compensable injury

to his left knee, and that the claimant was entitled to
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reasonably necessary medical treatment.  The respondents

appeal to the Full Commission.

II.  ADJUDICATION

Act 796 of 1993, as codified at Ark. Code Ann. §11-9-

102(4)(Repl. 2002), provides:

(A) “Compensable injury” means:
(i) An accidental injury causing internal or
external physical harm to the body ...
arising out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is “accidental”
only if it is caused by a specific incident and is
identifiable by time and place of occurrence[.]

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code Ann.

§11-9-102(4)(D)(Repl. 2002).  “Objective findings” are those

findings which cannot come under the voluntary control of

the patient.  Ark. Code Ann. §11-9-102(16)(A)(i)(Repl.

2002).

The employee has the burden of proving by a

preponderance of the evidence that he sustained a

compensable injury.  Ark. Code Ann. §11-9-102(4)(E)(i)(Repl.

2002).  Preponderance of the evidence means the evidence

having greater weight or convincing force.  Metropolitan

Nat’l Bank v. La Sher Oil Co., 81 Ark. App. 269, 101 S.W.3d

252 (2003).
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An administrative law judge found in the present

matter, “1.  The claimant has proven by a preponderance of

the evidence that he suffered a compensable injury to his

left knee on October 18, 2012.”  The Full Commission affirms

this finding.  The claimant testified that he tripped and

fell while performing employment services on October 18,

2012.  The claimant testified that he turned his ankle,

twisted his knee, and felt a pull in his knee.  The claimant

testified that he informed a co-worker, Kenneth Highfill,

that he had fallen and injured his knee.  Kenneth Highfill

corroborated the claimant’s testimony, stating, “He come to

me and told me he had hurt hisself (sic)....I was inside the

school cleaning and he come to me inside where I was and

told me that he hurt his knee and that was about it,

honestly.”  

The medical records corroborate the claimant’s

testimony.  It was reported at Mercy Hospital on October 23,

2012 that the claimant “twisted left knee last Thursday,”

which would correlate with the October 18 date testified to

by the claimant.  The claimant’s supervisor, Dale Sparks,

testified that the claimant’s wife informed him the claimant

had sustained a work-related injury.  After the claimant
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submitted a Form AR-N, Employee’s Notice Of Injury, the

respondents arranged for the claimant to be treated at

Mountain View Clinic.  A physician’s assistant at Mountain

View Clinic examined the claimant and reported on October

26, 2012 that there was “mild swelling” in the claimant’s

left knee.  The physician’s assistant attempted to refer the

claimant to Dr. Schnetzler and also arranged for an MRI, but

the respondents denied additional medical treatment.  

The Full Commission finds that the claimant proved by a

preponderance of the evidence that he sustained a

compensable injury.  The claimant proved that he sustained

an accidental injury causing physical harm to his left knee. 

The injury arose out of and in the course of employment and

required medical services.  The injury was caused by a

specific incident and was identifiable by time and place of

occurrence on October 18, 2012.  The claimant established a

compensable injury by medical evidence supported by

objective findings, namely, the report of “mild swelling” in

the claimant’s left knee on October 26, 2012.  The Full

Commission finds that the swelling in the claimant’s left

knee, observed by the physician’s assistant, was causally

related to the October 18, 2012 accidental injury.  The
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evidence does not demonstrate that the left knee swelling

was related to a pre-existing condition or prior injury.  

Based on our de novo review of the entire record,

therefore, the Full Commission affirms the administrative

law judge’s finding that the claimant proved by a

preponderance of the evidence that he sustained a

compensable injury.  The claimant proved that the medical

treatment of record for his left knee following the

compensable injury was reasonably necessary in accordance

with Ark. Code Ann. §11-9-508(a)(Repl. 2002).  The claimant

also proved that at least one visit with Dr. Schnetzler and

a left knee MRI was reasonably necessary in connection with

the compensable injury.  For prevailing on appeal to the

Full Commission, the claimant’s attorney is entitled to a

fee of five hundred dollars ($500), pursuant to Ark. Code

Ann. §11-9-508(a)(Repl. 2002).

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner
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Commissioner McKinney dissents.

DISSENTING OPINION

                     I must respectfully dissent from the majority

opinion finding that the claimant proved by a preponderance

of the evidence that he sustained a compensable left knee

injury on October 18, 2012.  My carefully conducted de novo

review of this claim in its entirety reveals that the

claimant has failed to prove by a preponderance of the

evidence that he sustained a compensable left knee injury on

October 18, 2012.

                     The claimant has failed to meet his burden of

proving compensability in this claim primarily due to the

lack of medical evidence supported by objective findings

establishing the alleged injury.  The claimant says he

twisted his knee on October 18, 2012.  The claimant says he

visited the emergency room the following day or the day

after that because his knee hurt so bad.  Mr. Highfill

testified that the claimant told him that he hurt his knee,

but he could not recall the specific date.  Medical records

confirm that the claimant was seen five days after the

alleged incident on October 23, 2012, for left knee pain. 

The claimant completed a Form N on October 25, 2012, wherein
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he first alleged to the respondent school that he had

injured his left knee at work.  Therefore, while there is

arguably adequate evidence to perhaps support a finding that

the claimant proved a specific time and date of his alleged

injury, the emergency medical records related thereto fail

to show that the claimant sustained an injury at all, much

less an injury at work. 

                        Upon examination by the emergency room doctor at

Waldron Mercy Hospital on October 23, 2012, the claimant’s

left knee failed to show signs or symptoms of acute

abnormality or injury.  The claimant acknowledged as much at

the July 2013 hearing.  More specifically, the claimant

responded to questioning by respondents’ counsel as follows:

         Q. I am asking you about the Waldron emergency room 
         right now. Do you know what they found or what they 
         identified on your knee?

         A. They didn’t find nothing.

         Q. They didn’t find anything, did they?

         A. No.

         As previously discussed, the Waldron emergency room

found no evidence of acute pathology in the claimant’s left

knee on October 23, 2012.  In addition, these records fail

to reflect that the claimant reported that he injured his
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knee in a work-related incident.  In fact, it was not until

the claimant went to the emergency room that the claimant

informed his supervisor via a text message that he was

seeking treatment for his left knee, and not until he filled

out a Form N on October 25, 2012, that he attributed his

left knee symptoms to a work-related incident.  The only

evidence of a knee injury presented to emergency room staff

on October 23, 2012, were the claimant’s subjective

complaints of an injury, and I find that the claimant lacks

credibility.  Without reciting the numerous examples from

the record of inconsistencies in the claimant’s testimony,

suffice it to say that the claimant himself admitted that he

has lied under oath.  Therefore, I find that the clamant is

not a credible witness.  According to Mr. Highfill, whose

testimony concerning the alleged accident was vague and

uninformative, the claimant both complained of and

demonstrated left knee problems the summer before his

alleged work-related injury.  While I do not necessarily

discredit Mr. Highfill’s testimony as lacking credibility, I

find that it adds little to this claim, and I give it,

therefore, little evidentiary weight.  Further, I find Mr.

Sparks’ testimony both credible and persuasive with regard
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to the claimant having failed to report his alleged work-

related injury in a timely and appropriate manner, which I

find particularly interesting in view of the fact that the

claimant brought a suit against the district shortly

thereafter, purportedly for negligence. (R’s ADWS Exhibit,

page 7 of 12).  While it is indicated in the Mountain View

Medical Clinic report of October 26, 2012, that the

claimant’s physical examination revealed “mild swelling” of

the claimant’s left knee on that date, I note that all other

reported symptoms were subjective.  The record clearly

demonstrates that the claimant was involved in several

injury-causing incidents prior to his alleged work-related

injury of October 18, 2012, including sports-related

injuries.  Therefore, reasonable minds could conclude that

mild swelling that initially presented eight days after the

claimant’s alleged work-related accident could conceivably

have been from a pre-existing condition, especially in view

of the fact that testimony reflects that claimant complained

periodically about left knee symptoms prior to this alleged

event.  In conclusion, because the emergency room reports of

October 23, 2012, show no abnormality or acute injury to the

claimant’s left knee upon examination by emergency staff of
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that knee, the claimant has failed to provide medical

evidence supported by objective findings establishing that

he injured his left knee in a work-related incident some

five-days earlier.  It is more likely than not that if there

were objective signs of swelling in the claimant’s left knee

several days thereafter, it was due to an unrelated cause. 

         As I find that the claimant has failed to establish

by a preponderance of the evidence a requirement for

establishing the compensability of his claim, I must

respectfully dissent.

                                                      
                       KAREN H. MCKINNEY, Commissioner


