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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NOS. F906181 & G101546

STEPHEN SHILLING,
EMPLOYEE                         CLAIMANT

LA-Z-BOY MANUFACTURING,
EMPLOYER                                 RESPONDENT #1

SEDGWICK CMS,
INSURANCE CARRIER/TPA                      RESPONDENT #1 
     
DEATH & PERMANENT TOTAL DISABILITY         
TRUST FUND                                 RESPONDENT #2

OPINION FILED SEPTEMBER 17, 2014

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE LAURA J. MCKINNON,
Attorney at Law, Fayetteville, Arkansas.

Respondent #1 represented by the HONORABLE CURTIS L.
NEBBEN, Attorney at Law, Fayetteville, Arkansas.

Respondent #2 represented by the HONORABLE CHRISTY L.
KING, Attorney, Little Rock, Arkansas. 

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed April 30, 2014.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:
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1.  Prior opinions are final and res judicata.

2.  Claimant was earning sufficient wages to        
    entitle him to compensation at the weekly rates 
    of $384.00 for total disability benefits and    
    $288.00 for permanent partial disability        
    benefits.

3.  Claimant reached the end of his healing period  
    on April 14, 2011 for his compensable back      
    injury.

4.  Respondent #1 accepted and paid permanent       
         partial disability benefits based on a 9%       
         rating to the body as a whole.

5.  Claimant has met his burden of proving by a     
         preponderance of the evidence that his knee     
         problems are a compensable consequence of his   
         compensable back injury. Therefore, respondent  
         #1 is liable for appropriate compensation       
         benefits attributable to that compensable       
         consequence.  This would include, but would not 
         be limited to, medical treatment recommended by 
         Dr. Powell.

6.  Given the finding that claimant’s knee problems 
         are a compensable consequence of his            
         compensable injury, a determination of          
         claimant’s entitlement to permanent total       
         disability benefits or wage loss is premature   
         at this time.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are
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correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the April 30, 2014,

decision of the Administrative Law Judge, including all

findings of fact and conclusions of law therein, and

adopt the opinion as the decision of the Full Commission

on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).
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IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

 
                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

          I must respectfully dissent from the

majority's opinion finding that the claimant has proven

that his bilateral knee problems are a compensable

consequence of his compensable back injury.  Based upon

this decision, the majority, in affirming, and adopting

the decision of the administrative law judge awarded the

claimant benefits to include, but not limited to,

medical treatment recommended by Dr. Powell.  My

carefully conducted de novo review of this claim in its

entirety reveals that the claimant has failed to prove

that his bilateral knee problems resulted from his

compensable back injury.  The compensability of the

claimant’s knee injury should, therefore, be denied. 

Otherwise, I would agree that the determination of the
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claimant’s entitlement to permanent total disability

benefits or wage loss is premature at this time.

          The claimant must prove by a preponderance of

the evidence that he sustained a "compensable

consequence" pursuant to all of the statutory elements

of compensability. See, Jones v. B.A.E. Sys., Full

Commission Opinion filed May 6, 2004 (F001696); Atchison

v. John P. Marinoni Const. Co., Full Commission Opinion

filed September 19, 2001 (E616344).  The burden of proof

rests upon the claimant to prove the compensability of

his claim.  Ringier America v. Comles, 41 Ark. App. 47,

849 S.W.2d 1 (1993).  There is no presumption that a

claim is compensable, that the claimant's injury is

job-related or that a claimant is entitled to benefits. 

Crouch Funeral Home v. Crouch, 262 Ark. App. 417, 557

S.W.2d 392 (1977); O.K. Processing, Inc. v. Servold, 265

Ark. 352, 578 S.W.2d 224 (1979).

          If an injury is compensable, then every

natural consequence of that injury is also compensable. 

Martin Charcoal, Inc. v. Britt, 102 Ark. App. 252, 284

S.W.3d 91 (2008) (citing Air Compressor Equip. v. Sword,

69 Ark. App. 162, 11 S.W.3d 1 (2000)).  The basic test

is whether there is a causal connection between the two
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episodes.  Jeter v. B.R. McGinty Mech., 62 Ark. App. 53,

968 S.W.2d 645 (1998).

          It is undisputed that the claimant sustained a

compensable back injury on July 6, 2009, that ultimately

required surgery to correct.  It is also well

established that the claimant reported an increase in

bilateral knee symptoms following his compensable back

injury, beginning in December of 2009.  That being so,

it is further undisputed that the claimant suffered from

bilateral knee symptoms for at least one year prior to

his compensable back injury.  

          The claimant attributes his worsening knee

symptoms to his poor posture and from walking on slick

concrete floors prior to his spine surgery.  The

claimant contends that he was forced to bend at the

knees and stoop the year prior to his back surgery,

which caused his pre-existing knee symptoms to worsen to

the point that he eventually became unable to ambulate. 

Notwithstanding the claimant’s own opinion that his knee

problems are a result of his back injury, there is no

objective medical evidence in terms of objective medical

findings to support these assertions.  Moreover, the

claimant’s testimony conflicts with the undisputed facts

in this claim in that the claimant’s last job for the
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respondent-employer involved sitting and sorting.        

          Therefore, there was very little to no walking

required with this job.  In addition, the claimant last

worked for the respondent-employer in April of 2010. 

Thus, the claimant controlled where and how often he

ambulated from at least April until October of 2010.

          While it is true that Dr. Blankenship, a

neurosurgeon who treated the claimant’s back injury,

stated unequivocally on several occasions that the

claimants bilateral knee problems resulted from his back

injury, I note that the results of Dr. Powell’s x-rays

in 2010 showed only that the claimant suffered from

osteopenia.  It is well-known that osteopenia is a loss

of bone mass due to a decrease in bone formation. 

Osteopenia is often linked to low estrogen levels and

eating disorders.  Thus, while Dr. Blankenship insists

that the claimant’s knee problems are causally related

to his compensable back injury, in reality, only the

claimant’s subjectively reported increase in bilateral

knee symptoms can theoretically or otherwise be linked

to the claimant’s back injury.  Otherwise, the only

objective findings  -- the occurrence of osteopenia in

the clamant’s knees -- has not been causally connected

by any doctor to the claimant’s 2009 compensable back
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injury.  Further, there is no evidence that osteopenia

is a painful condition.  Thus, the claimant’s increased

symptoms - that mostly of increased pain -- can not be

objectively quantified.  And, just because the claimant

says that his reported problems are the result of his

back injury, in that he was forced to walk bent over,

and notwithstanding that Dr. Blankenship agrees with

this theory of causation, I reiterate that the record is

devoid of objective medical evidence to substantiate

this allegation.

          The Commission is entitled to review the basis

for the medical opinion in deciding the weight and

credibility of the opinion and the medical evidence. 

Maverick Transportation v. Buzzard, 69 Ark. App. 128, 10

S.W.3d 467 (2000).  However, the Commission may not

arbitrarily disregard medical evidence or the testimony

of any witness.  Hill v. Baptist Med. Ctr., 74 Ark. App

250, 48 S.W.3d 544 (2001).  

          Moreover, “objective findings” are those that

cannot come under the voluntary control of the patient. 

Ark. Code Ann. §11-9-102(16). Objective medical

evidence, while necessary to establish the existence and

extent of an injury, is not necessary to establish a

causal relationship between the injury and the work-
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related accident.  Wal-Mart Stores, Inc. v. VanWagner,

337 Ark. App. 443, 990 S.W.2d 522 (1999).  There is no

requirement that medical testimony be expressly or

solely based on objective findings, only that the record

contain supporting objective findings.  Swift-Eckrich,

Inc. v. Brock, 63 Ark. App. 118, 975 S.W.2d 857 (1998).  

          The Commission is entitled to review the basis

for a doctor’s opinion in deciding the weight of the

opinion.  Further, a medical opinion based solely upon

claimant’s history and own subjective belief that a

medical condition is related to a compensable injury is

not a substitute for credible evidence.  Brewer v.

Paragould Housing Authority, Full Commission Opinion,

January 22, 1996 (Claim No. E417617).  The Commission is

not bound by a doctor’s opinion which is based largely

on facts related to him by claimant where there is no

sufficient independent knowledge upon which to

corroborate the claimant’s claim.  Roberts v. Leo-Levi

Hospital, 8 Ark. App. 184, 649 S.W.2d 402 (1983). 

Moreover, the Commission need not base a decision on how

the medical profession may characterize a given

condition, but rather primarily on factors germane to

the purposes of the Workers’ Compensation Law.  Weldon
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v. Pierce Bros. Constr., 54 Ark. App. 344, 925 S.W.2d

179 (1996).

          As previously stated, Dr. Blankenship’s

opinion of causation appears to be based solely upon the

history of subjective complaints supplied to him by the

claimant.  Moreover, the record is devoid of objective

medical evidence that the claimant has any injury to his

knees as the result of anything.  And, while arguably,

the claimant’s pre-existing knee pain may have increased

following his compensable back injury, the claimant’s

back injury clearly did not cause a thinning of the

claimant’s bones in his knees.  Because the claimant has

failed to provide objective medical evidence of a knee

injury, or, for that matter, that some pre-existing knee

problem worsened as a result of his back injury, the

claimant has failed to prove by medical evidence

supported by objective findings that his alleged current

knee problems are the result of his compensable back

injury.  Accordingly, I respectfully dissent from the

majority's opinion. 

                                   

                      KAREN H. McKINNEY, Commissioner


