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OPINION AND ORDER

Respondents appeal and claimant cross-appeals an

opinion and order of the Administrative Law Judge filed

February 19, 2014.  In said order, the Administrative

Law Judge made the following findings of fact and

conclusions of law.

1.  The stipulations agreed to by the parties at    
    the Pre-hearing conference conducted on         
    September 25, 2013, and contained in a pre-     
    hearing order filed September 26, 2013, are     
    hereby accepted as fact.

2.  The claimant has proven by a preponderance of   
          the evidence that she suffered a compensable   
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           injury to her right hand, more specifically,  
           her right index finger and to her left knee   
           in a fall on November 28, 2012.

3.   The claimant has failed to prove by a          
     preponderance of the evidence that she         
     suffered a compensable injury to her back on   
     November 28, 2012.

4.   The claimant is entitled to reasonable and     
           necessary medical treatment for her           
           compensable right hand and left knee          
           injuries.

5.   The claimant’s attorney has failed to prove    
     that he is currently entitled to an attorney’s 
     fee in this matter.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the February 19, 2014 decision

of the Administrative Law Judge, including all findings

of fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.

All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful
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rate from the date of the Administrative Law Judge's

decision in accordance with Ark. Code Ann. § 11-9-809

(Repl. 2002).

Since the claimant’s injury occurred after July 1,

2001, the claimant’s attorney’s fee is governed by the

provisions of Ark. Code Ann. § 11-9-715 as amended by

Act 1281 of 2001.  Compare Ark. Code Ann. § 11-9-715

(Repl. 1996) with Ark. Code Ann. § 11-9-715 (Repl.

2002).  For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

Commissioner McKinney concurs, in part, and dissents, in
part.

CONCURRING AND DISSENTING OPINION

         I respectfully concur, in part, and dissent, in

part, from the majority's opinion.  Specifically, I

dissent from the finding that the claimant was

performing employment services at the time of her injury

and she sustained compensable injuries to her right

index finger and her left knee as a result of that
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accident.  However, since the majority has found that

the claimant was performing employment services at the

time of her injury, I can concur in the finding that the

claimant has failed to prove by a preponderance of the

evidence that she sustained a compensable injury to her

back.

         The primary issue, whether the claimant was

performing employment services at the time of her

accident, appears to center around the fact that the

claimant was carrying a snow globe (along with other

personal items) at the time of her fall. I find that

there is insufficient evidence to show that the snow

globe in question was part of an employee contest, or

whether it was strictly for the claimant’s own personal

use.  Moreover, whether or not such a contest was

designed to boost employee morale, I find that such an

activity is highly subjective and speculative with

regard to its intended outcome.  Regardless, I find that

there is insufficient evidence to show that the claimant

was engaged in decorating her office, or any other

activity, that might potentially benefit the respondent-

employer at the time of her accident.  Rather, the 

preponderance of the evidence shows that the claimant

was still en route to begin her work-day when she fell,

and that her arms were full at the time.  Thus, I find
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that the claimant was not performing employment services

at the time on the morning pf November 28, 2012.  

         In order for an accidental injury to be

compensable, it must arise out of and in the course of

employment. Ark. Code Ann. § 11-9-102(4)(A)(i) (Supp.

2009).  A compensable injury does not include an injury

that is inflicted upon the employee at a time when

employment services are not being performed.  Ark. Code

Ann. § 11-9-102(4)(B)(iii)(Supp. 2009).  The phrase “in

the course of employment” and the term “employment

services” are not defined in the Workers’ Compensation

Act.  Texarkana Sch. Dist. v. Conner, 373 Ark. 372, 284

S.W.3d 57 (2008). 

         It is well established that an employee is

performing employment services when he or she is doing

something that is generally required by his or her

employer. Id.; Pifer v. Single Source Transp., 347 Ark.

851, 69 S.W.3d 1 (2002).  The Commission uses the same

test to determine whether an employee is performing

employment services as we do when determining whether an

employee is acting within the course and scope of

employment.  Jivan v. Econ. Inn & Suites, 370 Ark. 414,

260 S.W.3d 281 (2007).  The test is whether the injury

occurred within the time and space boundaries of the

employment, when the employee was carrying out the
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employer’s purpose or advancing the employers interest,

directly or indirectly. Id.  

         In Conner, 373 Ark. 372, 284 S.W.3d 57, the

Court stated that where it was clear that the injury

occurred outside the time and space boundaries of

employment, the critical inquiry is whether the

interests of the employer were being directly or

indirectly advanced by the employee at the time of the

injury. 

         Moreover, the issue of whether an employee was

performing employment services within the course of

employment depends on the particular facts and

circumstances of each case. Id. Injuries have been found

not to be compensable when the employer receives no

benefit from the activity being performed during the

break or when the activity is not inherently necessary

for the performance of the employee’s job, even though

his or her presence or action benefits the employer.

E.g., McKinney v. Trane Co., 84 Ark. App. 424, 429, 143

S.W.3d 581, 585 (2004); Smith v. City of Fort Smith, 84

Ark. App. 430, 435, 143 S.W.3d 593, 596–97 (2004).

         In Smith v. City of Fort Smith, 84 Ark. App.

430, 143 S.W.3d 593 (2004), the Court affirmed the

Commission’s denial of benefits for an injury that

occurred within normal working hours, on the employer’s
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premises, and while the claimant was advancing the

employer’s interest because the activity the claimant

was engaged in was not inherently necessary for the

claimant’s job.  The claimant testified that her normal

work day began at 8:00 a.m.  The claimant further

testified that she would typically arrive early, or

before 8:00 a.m.  The claimant added that she was

running a “few seconds ... later than usual” on the

morning of November 28, 2012, because she had “gotten

stuff to decorate her office.”  

         The claimant stated that she was a program

eligibility specialist for the respondent-employer at

the time of her accident.  The claimant described her

duties as follows:

         Usually, you see clients, bring a client 
         in and you interview them and ask them          
         questions about income, their resources, and    
         then you determine whether they are eligible    
         for, like, food stamps, Medicaid, for the       
         programs.

         The claimant agreed that she was assigned

certain clients each morning per a list furnished and

left in her office by another employee.  The claimant

stated that she typically spent the first 30 minutes of

the work day “preparing” for this activity and, thus,

she did not begin seeing clients until 8:30.  Moreover,

the claimant agreed and the record reveals that, due to
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privacy issues, client interviews were conducted in her

office with the door closed.

         The claimant stated that on the morning in

question, she entered the building through the employee

designated door, which was kept locked at all times for

security reasons.  The record demonstrates that the

claimant was walking through the clerical area to her

office carrying personal items, to include a snow globe,

when she tripped and fell.  Although the claimant did

not know the exact time this accident occurred, she

stated that she entered the building at 8:00 a.m., on

the morning in question.  Thus, the claimant testified

that the incident occurred after 8:00 a.m.  

         The claimant testified that she had stepped out

of the way of another employee and her two clients when

she hung her foot on a desk and fell.  The claimant

stated that since the front door was locked, the other

employee had brought her clients in through the employee

door and that she, the claimant, had held the door open

for them.  The claimant denied that her line of vision

was obstructed at the time of her fall. 

         The testimony of the claimant’s co-worker at

the time, Debra Neas, reflects that the claimant arrived

and entered the building on November 28, 2012, before

8:00 a.m.  According to Neas, the front door, which is
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used by clients, was locked, and the entrance hallway

lights were off when the claimant was injured.  Neas

further testified that it was the responsibility of one

of the clerical staff, a woman named “Brenda” in this

case, to unlock the front door and turn on the lights at

the commencement of each work day.  Neas stated that the

boxes the claimant carried on the morning in question

obscured her line of sight.  Neas further testified that

she was about to offer assistance with those boxes when

the claimant fell. 

         Program eligibility coordinator for the

respondent-employer, Thomas Martin, also testified at

the hearing before the commission.  According to Mr.

Martin, he was the claimant’s direct supervisor at the

time of her accident.  Martin, a self-described “morning

person”, stated that he usually arrives for work at

around 7:30 to 7:40 a.m.  Marin testified that a

clerical worker named “Debra” normally unlocks the front

door and turns on the lights each morning.  Martin

further testified that the only clerical staff present

at the time of the claimant’s accident on the morning of

November 28, 2012, was a woman named “Mary.”  Martin

affirmed that the front door was locked and the

entranceway dark at the time of the claimant’s accident,

thereby corroborating that the claimant’s accident
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happened before the office officially opened at 8:00

a.m.  

         Although Martin stated that employees are

“welcome to ... and “sometimes encouraged” to decorate

for the holidays, he was unaware of any decorating

contest going on at any relevant time.  Furthermore,

Martin stated that an employee’s participation in such

an activity would be strictly voluntary.  Martin agreed

that employees were allowed to decorate their offices

with personal and holiday items for the sake of employee

morale.

         The weight of the credible evidence in this

claim shows that whether the claimant arrived precisely

at 8:00 a.m. on the morning of November 28, 2012, is

unknown.  The corroborated evidence of record

demonstrates, however, that the front entrance was

locked and the entranceway dark at the time of the

incident in question.  I find the testimony of Ms. Neas

and Mr. Martin persuasive with regard to these both

being indicators that the claimant fell prior to 8:00

a.m.  Moreover, I find that, even if the claimant’s

accident had not occurred prior to 8:00 a.m., she

admitted that she was running behind schedule that

morning due to holiday preparations. Therefore,

reasonable minds could conclude that the claimant had
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not begun her work-day at the time of the accident,

regardless of the exact time that it happened. 

         Moreover, the record clearly demonstrates that

for the sake of privacy, the claimant interviewed her

clients in her office, as opposed to the clerical lobby

where she tripped and fell.  While I acknowledge that it

was courteous of the claimant to hold the door open for

a co-worker and her clients, I cannot find that this

common act of courtesy constitutes employment services

pursuant to the statutory provisions which apply to this

issue as interpreted by the courts.  More simply, while

the act of holding the door open may have benefitted

another employee, thus, indirectly benefitting the

respondent-employer, the claimant was not engaged in

this activity when her accident occurred.   Moreover, I

find that the claimant’s testimony that she hung her

foot a desk while trying to make room for the other co-

worker and her guests questionable in light of Ms. Neas

testimony that the claimant’s line of sight was obscured

at that time.  Since the claimant has a personal

interest in this claim, whereas Ms. Neas does not, I

assign more weight to Ms. Neas’s testimony than I do to

the claimant’s.  Therefore, I find that the weight of

the credible evidence demonstrates that the claimant was

in the process of trying to get to her office in order
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to start her work-day when, due to her obstructed view,

she tripped and fell.  Furthermore, the preponderance of

the evidence in this claim shows that participating in

holiday decorating was not mandatory, and was,

therefore, not inherently necessary for the performance

of the clamant’s job, even though such activity

potentially benefitted the employer by boosting morale. 

E.g., McKinney v. Trane Co., supra.   

         Based on the above and foregoing, I find that

the claimant has failed to prove that she was performing

employment services at the time of her accident in that

she had not started her work-day when the accident

occurred, nor was her activity at the time inherently

necessary for the performance of the claimant’s job. 

Therefore, I find that the claimant has failed to prove

by a preponderance of the evidence that she was

performing employment services at the time of her trip

and fall accident.  

         Otherwise, I would affirm the finding that the

claimant failed to prove by a preponderance of the

evidence that she injured her back as a result of a trip

and fall on November 28, 2012.  The record demonstrates

that the claimant was symptomatic with like back

symptoms prior to the November, 2012, incident, and that

she failed to initially report a back injury as the
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result of that incident.  Therefore, for those reasons

stated herein, I respectfully concur, in part, and

dissent, in part, from the majority's opinion.  

      

                                                        
                         KAREN H. McKINNEY, Commissioner 
     

Commissioner Hood concurs, in part, and dissents, in
part.

CONCURRING AND DISSENTING OPINION

         After my de novo review of the entire record, I

concur in part with, but must respectfully dissent, in

part, from the majority opinion.  I agree with the

findings concerning the compensability and treatment of

her right hand and left knee injury on November 28,

2012.  I disagree with the finding that the claimant did

not sustain a compensable back injury on that date.

         The Administrative Law Judge, whose opinion was

affirmed and adopted by the majority, found that the

claimant’s back problems were causally related to her

pre-existing back problems and not her November injury. 

The claimant had pre-existing scoliosis.  She had

received treatment in August and September 2011 for low

back pain, with bending and standing.  The diagnosis at

that time was lumbar syndrome superimposed over
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degenerative disc disease and idiopathic scoliosis.  She

had some sensory neuropathy, some disc bulging, and some

possible early spondylitic changes. 

         The Administrative Law Judge placed emphasis

upon her December 11, 2012, report that she only injured

her left leg, right elbow and hand.  However, from the

date of injury, the claimant was taking pain medication

and resting.  When she became active again, she noticed

back problems she had not had prior to her fall,

including severe pain and numbness in her legs.  She did

not realize at first that this was due to her injury,

because indeed, she had a history of back pain due to

her scoliosis.  This is why she did not list her back

pain on the December 11, 2012 report.  However, the

symptoms she developed after the fall were different

than those she had before the fall.  She testified that

Dr. Wolfe encouraged her to add her back injury to her

claim.  Her supervisor remembered that the claimant told

him her back was hurting as a result of her fall.  The

claimant testified that she had back symptoms after her

fall which were new and different from her pre-existing

back pain.

         Muscle spasms were observed within days of her

fall, which had not been present at her last visit for

her scoliosis in September.  This creates a strong
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inference that the fall caused the spasms.  Likewise,

the claimant had enjoyed relief from her trigger point

pain in September after her injection in August, but

developed new and different pain after the fall.  I

would award the claimant benefits for her compensable

lumbar injury as a result of the November fall.

         For the foregoing reasons, I concur in part

with, but must respectfully dissent, in part, from the

majority opinion. 

                                                       
  PHILIP A. HOOD, Commissioner


