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Decision of Administrative Law Judge:  Reversed.

OPINION AND ORDER

The respondents appeal an administrative law judge’s

opinion filed March 28, 2014.  The administrative law judge

found that the claimant proved she was entitled to

additional medical treatment and temporary total disability

benefits.  After reviewing the entire record de novo, the

Full Commission reverses the administrative law judge’s

opinion.  The Full Commission finds that the claimant did

not prove she was entitled to additional benefits.  
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I.  HISTORY

Sara K. Shaw, now age 57, began treating at Cooper

Clinic for back pain in March 1999: “She complains of low

back pain.  She was getting out of her rocking chair last

Wednesday night when she had sudden pain that radiated down

her right leg from the right lower back.”  Dr. Rick Martin’s

impression was “Possible herniated nucleus pulposis (she

does have some weakness in her right big toe).  We will

schedule an MRI of the lumbar spine.”  An MRI of the

claimant’s lumbar spine was taken on March 18, 1999, with

the impression, “#1 Right posterolateral disk herniation at

L4-5, moderate in size.  #2 Disk degeneration L5-S1.”  

Dr. Joseph W. Queeney’s impression on March 29, 1999

was “1.  Low back pain at L4-5.  2.  Right lower extremity

radiculitis.”  Dr. Queeney performed surgery on April 6,

1999: “Right L4-5 microlaminotomy and microdiskectomy.”  The

pre- and post-operative diagnosis was “Radiculopathy right

lower extremity due to herniated nucleus pulposus L4-5.” 

The claimant followed up with Dr. Queeney on April 29, 1999:

“At this point in time the patient is requesting to return

to work.  I think she can return to work with several

restrictions.  I have outlined these restrictions on a
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temporary disability form....I have instructed the patient

to gradually resume her activities and she really should not

note much problems.”

The claimant testified that she became employed as a

security guard for the respondent-employer in 2000.  The

claimant sought emergency treatment in November 2001: “This

is a 45-year-old white female who complains of pain to the

right neck, that radiates up into her head and also down

into her upper back area adjacent to her shoulder

blade....She states she has had a problem with neck problems

before and headaches.”  The claimant was diagnosed with

“Neck sprain with headache.”  Dr. Queeney’s impression in

December 2001 was “1.  Right upper extremity radiculitis. 

2.  Cervical strain.”    

An MRI of the claimant’s cervical spine was taken in

May 2002, with the impression, “1.  Small central disc

protrusion C7-T1.  2.  Mild diffuse broad-based disc

protrusion C6-7, worse posterolaterally on the left and with

mild narrowing of the left foramina.  3.  Mild disc bulging

C5-6 and mild spurring posterolaterally/laterally on the

right C2-3.”  Dr. Michael Standefer performed surgery in

September 2002: “1.  Anterior cervical diskectomy at C6-7. 
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2.  Osteophytectomy at C6-7.  3.  Insertion of allograft

(fibular strut) fusion at C6-7.  4.  Application of 25

millimeter anterior cervical plate and screw fixation

mechanism at C6-7.”  The pre- and post-operative diagnosis

was “Neck, shoulder and right upper extremity pain secondary

to C6-7 disc protrusion.”    

The parties stipulated that the claimant sustained a

compensable injury on August 25, 2009.  The claimant

testified on direct examination:

Q.  Ms. Shaw, will you briefly explain how you got
injured while working for St. Edward Mercy Medical
on August 25, 2009?

A.  I was out in the parking lot protecting Dr.
Hillis with a supposedly psych patient and one of
the paramedics came to assist and the patient went
dead weight with me.  We both went on to my knees
and I twisted to the right to get on top of
him to hold him down until I had more assistance
so he would not get away....

Q.  And what part or parts of your body were
injured?

A.  At that time it was just my knees were burning
and my back was a little stiff....

Q.  Did you later discover that your injury
involved more than just your knees and your low
back?

A.  Yes, sir....Later on that night and the next
day....I was just all over my neck was hurting so
bad, I couldn’t even hardly lift my head.  My back
was stiff.  
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According to the record, an x-ray of the claimant’s

lumbar spine was taken on August 31, 2009, with the

findings, “Five lumbar vertebral bodies are seen.  Moderate

narrowing L4-5.  Small anterior spurs with mild to moderate

narrowing L5-S1.  No fracture or subluxation.  The SI joints

are unremarkable.  No soft tissue masses.  IMPRESSION: Lower

lumbar spine degenerative change with no fracture seen.” 

Dr. Keith Holder examined the claimant at Cooper Clinic on

August 31, 2009.  According to his handwritten notes, Dr.

Holder’s diagnosis appeared to be lumbar strain with right

leg symptoms.  Dr. Holder also appeared to diagnose

contusions to the claimant’s right and left knees and

bilateral knee arthritis.  Dr. Holder returned the claimant

to restricted work on August 31, 2009.  

An x-ray of the claimant’s cervical spine was taken on

September 3, 2009, with the impression, “1.  Postsurgical

anterior fusion C6-7.  2.  Degenerative disc space narrowing

and marginal spondylosis C5-6.  3.  Mild levoscoliosis of

the lower cervical spine.”  Dr. Holder’s diagnosis on

September 3, 2009 appeared to be cervical strain with

previous cervical surgery, lumbar strain with previous

lumbar surgery, and bilateral knee pain.  Dr. Holder
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returned the claimant to restricted work on September 3,

2009.  Dr. Holder’s diagnosis on September 9, 2009 was

cervical strain with previous cervical surgery and lumbar

strain with previous lumbar surgery.        

An MRI of the claimant’s cervical spine was taken on

September 14, 2009, with the following impression:

1.  Satisfactory postoperative appearance at C6-7
with an anterior plate and screw device in place,
no recurrent disc abnormality evident here.
2.  Disc bulges as outlined above at C3-4, C4-5,
C5-6, and C7-T1 levels, producing mild canal
stenosis at these levels.  This is probably most
significant at C5-6 where there is also moderate
bilateral foraminal spurring.  

An MRI of the claimant’s lumbar spine was taken on

September 14, 2009, with the following impression:

Postoperative changes on the right side at L4-5. 
No recurrent disk herniation or canal stenosis
evident at this level although there is some
moderate narrowing of exit foramina bilaterally at
L4-5 and L5-S1 as outlined above.  Lower normal
central canal dimensions of L3-4 related to
bulging disk and ligamentum flavum hypertrophy. 
Minimal disk bulging L1-2.

Dr. Holder reported on October 27, 2009 that the

claimant had been taken off work.  Dr. Holder noted that the

claimant had been involved in two additional work-related

altercations and was feeling pain in her right leg and lower

back.  A CT scan of the claimant’s lumbar spine was done on
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October 27, 2009, with the impression, “Postoperative change

at L4-5.  Disc bulges at L5-S1 and L3-4 levels versus small

central disc protrusion at L3-4.  No definite change from

the MRI of 9/2009 although a little difficult to compare MRI

to CT.”  Dr. Holder kept the claimant off work until

November 2, 2009.  Dr. Holder stated on November 20, 2009

that the claimant could return to restricted work.  Another

physician at Cooper Clinic returned the claimant to

restricted work on December 11, 2009.  However, the claimant

agreed on cross-examination that she did not work for the

respondent-employer after December 2009.  

Dr. Anthony Capocelli provided an x-ray report on

January 12, 2010:

AP and lateral LS x-ray demonstrates five
nonweightbearing lumbar vertebrae.  No obvious
fracture or subluxation.  There is loss of disk
space height notable at L4-5 and L5-1 consistent
with presumed advanced degenerative change at
those levels.  No other gross fracture or
malformation is noted.
IMPRESSION: Degenerative changes at L4-5 and L5-S1
with loss of disk space height with some evidence
of spurring and endplate changes, otherwise,
normal LS x-ray.  

Dr. Capocelli reported on January 12, 2010:

A 53-year-old female referred by Dr. Keith Holder
for consultation regarding neck and back pain.
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HISTORY OF PRESENT ILLNESS: The patient usually
works as a security guard at St. Edward Mercy
Medical Center, who apparently was involved in an
altercation with the patient on 08/27/2009.  At
that time, she apparently had the patient in
somewhat of a headlock when the patient fell to
the ground, and she went down and twisted.  She
initially felt some pain in both of her knees and
then over the course of the day, began to feel
pain in both her neck, right shoulder, sternal
area as well as in her back and down her right
leg.  Since that time, the patient has been taken
off of work and has been undergoing some
relatively mild nonoperative intervention without
any injection....She has had a history of both
neck and back surgery and has had recent MRIs. 
The MRI of the neck shows postoperative changes
with adjacent level disease.  The cervical study
demonstrates postoperative changes at C6-7 with
evidence of adjacent level problems at both C5, C6
and C7 along with fairly significant canal
stenosis primarily due to spondylitic ridging and
bilateral foraminal spurring.  No obvious
disk herniation.  There are several disk bulges
including the small one at C3-4 to the left and
slight one at C4-5 to the left.  Lumbar spine
shows postoperative changes and some mild
degenerative changes as well at the adjacent
levels with scar tissue around the postoperative
area....

Dr. Capocelli’s impression was “1.  Cervical and lumbar

degenerative disease and stenosis as listed in the above

studies with both cervical and lumbar pain.  2.  Right

shoulder injury.  3.  Right foot injury.  4.  Sternal

injury.  5.  Bilateral knee injuries.  PLAN: At this point,

from the spine perspective, we would like to set her up for

LESI, CESI, and I would like her to go onto a full PT
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program thereafter to stabilizing the back.  I think at this

point, her lower back has some exacerbation of her

underlying previous nerve injury....I would also like to

treat her neck with possible trigger points and epidural

steroids to see [if] we can relieve some of the pain down

her neck and into the shoulder blade, although I feel there

is some right shoulder component to this.  So, we will have

her see orthopedics for her shoulder, tenderness in the

right foot, and also the bilateral knee pain.”  Dr.

Capocelli also stated, “Unfortunately, for this patient who

has worked as a security guard and police officer in the

past, I think that her career that would involve any kind of

contact with people that could acquire injuries as this one

is no longer possible for her.  I think that she is going to

be unable to be continue to work within the level of job

that she has now.  She could certainly work at a more

sedentary job after appropriate treatment period, but I do

not believe that she would be able to work in any kind of

position where she would have to wrestle or tackle any kind

of individual, etc.  At this point, she is going to clearly

need to be replaced into a different job position in the

future or if she is going to have surgery potentially given
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the stenosis that her spine can end up paralyzed or dead as

a result of an injury in that area.  Therefore, this is

going to be eminent that she has a career change or at least

a change in her position and get into a more administrative

role.”  

Dr. Marvin Mumme’s impression on January 22, 2010 was

“1.  Degenerative arthritis of the knees bilaterally, mild

radiographically.  2.  Metatarsalgia of the right foot,

third toe.  3.  Myofascial complaints at the right

shoulder....We injected the right knee for the degenerative

changes.”  Dr. Joseph Miller treated the claimant with

epidural steroid injections on February 4, 2010 and a

cervical facet nerve block on March 4, 2010.  Dr. Miller

performed an epidural steroid injection on March 23, 2010. 

The claimant followed up with Dr. Capocelli on April 7,

2010: “She has only had a partial intervention right now

with injections.  I am going to go ahead and send her for PT

to include cervical and lumbar traction and have her

continue with the ongoing injection series in hopes of

getting her to reasonable functional level.  I do not again

believe that this patient will be able to return to her

premorbid work duty.”  



SHAW - F910740 11

Dr. John R. Swicegood performed epidural steroid

injections on May 24, 2010.  Dr. Miller performed epidural

steroid injections on August 23, 2010.  Dr. Cappocelli noted

on September 29, 2010, “This patient I have been treating

for nonoperative chronic neck and back pain which is in fact

in both areas.  The patient has had previous lumbar and neck

surgery and has fairly chronic symptomatology in those

areas.  Overall, she has remained fairly stable as long as

we are keeping her on her regular injection schedule up to

about six a year on the average.  She would if that is able,

she will at least function in the basic ADLs.  At this

point, however, she is in no way of returning to her

premorbid work status at best.  We are just keeping this

patient reasonably comfortable with maximal ongoing medical

management.  At this point, she is fairly stable.  She has

reported to me today however that she has been having a

little bit of intermittent weakness in the right hand,

especially with clipping pins or opening drawers and because

of that I am going to go ahead and repeat the cervical MRI

because I am somewhat concerning (sic) that there may be

some progression of the C5-6 level which could warrant

surgical intervention....”  
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Dr. Capocelli provided an x-ray report on September 29,

2010: “The patient has a set of x-rays of the cervical spine

demonstrates post cervical fusion at C5-6 with the presence

of intervertebral graft and anterior instrumentation without

evidence of failure of either.  IMPRESSION: Postoperative

changes as described above with no evidence of failure.” 

Dr. Miller performed epidural steroid injections on October

25, 2010.  On December 3, 2010, Dr. Capocelli signed an

Attending Physician’s Statement Of Continued Disability

which stated, “The patient is unable to work at this time,

9-29-10 through 9-29-11.”   

Dr. Capocelli reported on December 17, 2010, “MRI of

the cervical spine is done with and without administration

of 12 cc gadolinium contrast with clinical indication of

bilateral arm pain and history of disk problems in the

neck....IMPRESSION: Multilevel degenerative change with

left-side spur disk complexes at C3-4 and C4-5, causing at

least mild foraminal impingement and canal stenosis and

broad-based spur disk causing biforaminal impingement and

mild canal stenosis at C5-6.”  

The record contains a Functional Capacity Evaluation

dated March 8, 2011:
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This document provides objective information
obtained during a performance of a Functional
Capacity Evaluation (FCE) by River Valley Rehab, a
division of River Valley Musculoskeletal
Center....
Mrs. Shaw failed two out of four tests.  One was
with the right hand, and one was with the left
hand.  It is questionable if she was exerting
maximal effort during testing....
Job demands should be within capabilities as
listed in the FCE.  (See maximum predicted
tolerances).  The above mentioned capabilities
fall into the Light Work Level as defined by the
U.S. Department of Labor. 
Avoid forward bent postures and positions. 
Minimal repeated forward bending.
Frequent reversal of postures and positions to
decrease stress on the spine.
Alternate sitting/standing/walking if possible.  

Dr. Capocelli noted on May 11, 2011, “The patient is

under a worker’s compensation injury who had an injury as

part of her job as a _____ officer at Mercy Medical Center. 

The patient has had fairly severe neck and back problems

since the incident, and at this point, though we have not

identified the need for surgery, at this time, she has some

mild radicular symptoms in the right upper extremity

probably related to her C5 disk complex that is fairly

stable on repeat MRI in December [of last] year.  At this

point, this problem is likely to require ongoing

intervention over the years to include PT, injections

including cervical epidural steroids and possibly surgery
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down the road if she develops worsening myelopathy or

radiculopathy.  She has also had chronic degenerative back

problems and associated pain in the back with some radicular 

symptomatology at the level, which was exacerbated, and

brought about by her injury last year that is likely to

require some ongoing intervention and treatment as

well....At this point, she is probably approaching MMI in

terms of what we can expect in terms of generalized

functional improvement, but I believe that she is going to

again require ongoing interventions over her lifetime

related to these injuries.”      

Dr. Gary L. Moffitt reported on November 1, 2011:

Ms. Shaw was seen today for an Independent Medical
Evaluation.  She is a 55 year old who while at
work in the emergency room at St. Edwards Hospital
on the 25th of August 2009, was involved in
subduing a psychiatric patient.  She states
that she had the patient in a hold from behind. 
The patient then went completely limp and it
caused both of them to fall to their knees.  She
states that she had to twist to her right for
about five minutes holding onto the patient. 
Initially she felt pain in both of her knees. 
Approximately 30 minutes later she felt pain in
her lower back and her neck.  She states it was a
sharp pain.  She eventually saw Dr. Keith Holder
at the Cooper Clinic.  She was diagnosed with a
cervical and lumbar strain....
She states her pain at this time mostly is in her
neck.  She feels popping and it is a burning type
of a pain.  She is having difficulty moving her
neck from side to side.  She states she has a mild
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amount of pain in her lower back and it comes and
goes.  The pain in her neck is mostly on a
constant basis.  The pain in her lower back she 
states will radiate down both legs, but mostly the
right and goes to about the mid thigh laterally. 
The pain in the neck she states is worse with
looking up or looking down and it radiates into
her right arm to approximately the level of her
elbow.... Ms. Shaw underwent a functional capacity
evaluation on the 8th of March 2011.  She was
found overall to have moderate effort exhibited
and there were pain behaviors that were found to
be consistent.  In the comment section it was
noted that Mrs. Shaw failed 2/4 tests and the
evaluator thought that it was questionable
if she was exerting maximal effort during testing. 
Under the section of consistency and effort, it
was noted that the client gave questionable/less
than maximum effort during testing and the client
was inconsistent in performance. Diagnoses: In
regards to the injury in August 2009, it sounds as
if she may have had a cervical strain and lumbar
strain as well as a contusion of her knees.  At
this point in time I think the majority cause of
her problems are degenerative in nature.  I think
that it is highly likely that any symptoms
resulting from strains from over two years ago
would have cleared by now.  Her other diagnoses
include degenerative disc disease and
osteoarthritis involving the neck and the lumbar
spine.  Mrs. Shaw is thought to be at the point of
maximal medical improvement. Utilizing the AMA
Guides to the Evaluation of Permanent Impairment,
she is thought to have a diagnostic related
estimate in the lumbosacral category of 1.
This relates to the strain that she sustained with
the injury of August 2009.  In this category the
person is assigned a 0% whole person impairment
rating.  In regards to her cervical spine, she is
thought to have a diagnostic related estimate
cervicothoracic category I.  Once again, this is
in relationship to the strain that she sustained
in relationship to her injury in August 2009. 
With this category the person is assigned a 0%
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whole person impairment rating.  To reiterate, I
think the majority cause of Ms. Shaw’s symptoms at
this time relate to degenerative disc disease and
osteoarthritis and I would recommend that she
continue to be treated for these problems.  The
functional capacity evaluation was found to be
essentially invalid, and I do not feel that work
recommendations can be made based on this
functional capacity evaluation.  

  
Dr. Capocelli reported on June 20, 2013:

Ms. Shaw is a 56-year-old female who is familiar
to me.  I have treated her in the past for
injuries of both her neck and back sustained in
2009 while wresting a psychiatric patient at Mercy
Hospital.  The patient has been treated with a
host of nonoperative interventions and through
this time period, to the best of my knowledge, has
never really shown any lasting improvement.  She
has continued to have significant symptomatology
and in fact reports to me that she has had
increasing neck and low back pain with radiation
to the left thigh and into the right leg all the
way to about the foot with pain radiating across
the neck exacerbated by activity with associated
incoordination of the hands and difficulty
dropping things like a coffee cup, especially on
the right side....It was our contention prior that
the patient’s symptoms began at the time of the
incident and have been unrelenting and have
continued until the current time....

IMPRESSION: 1.  Cervical degenerative disk disease
with associated disk bulges, presumed exacerbation
of underlying degenerative disease that began in
2009 and has been unrelenting since.
2.  Lumbar degenerative disk disease exacerbated
by traumatic injury in 2009 and has been
unrelenting ever since.

PLAN: At this point, I can say with a reasonable
degree of medical certainty that based on the
history and available records that this patient
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has had persistent, progressive pain and stiffness
as well as radicular symptoms that have progressed
since 2009 being onset at the time of an incident
that occurred in the Saint Edwards Emergency Room. 
I can say this with a reasonable degree of medical
certainty based on the evaluation of the records
that are available to me, including a prior IME. 
That IME was done at the Arkansas Occupational
Health Clinic on 11/01/2011.  At this stage, I
believe that this patient would benefit from
further intervention and that she is not at MMI. 
I would recommend cervical and lumbar myelography
with CT scanning followed by probable diskography
of the lower lumbar segments and possibly consider
both cervical and lumbar surgery as she has now
become quite debilitated by the progressive nature
of the symptoms that occurred in 2009 that are
persistent and worsening at this point in regards
to potential impairment.  The potential impairment
based on the fact that we will likely need to
perform multiple surgical interventions in the
near future as it follows 8-10% in the lumbar and
the 9-12% region for a total impairment of
17-21% based on the probable interventions
planned.  I certainly give this as a potential
figure.  Future studies and planned interventions
may adjust this accordingly.  At this point, I
believe with a reasonable degree of medical
certainty that this patient’s syndrome as such
began at the time of the incident in 2009 and I
have in fact had the opportunity to follow her
somewhat ever since that time since my first visit
and have seen her get progressively worse since
that time.  At this point, I believe further
intervention is definitely indicated.   

 
A pre-hearing order was filed on October 15, 2013.  The

claimant contended , “1.  She has been paid at the wrong

compensation rate.  Based upon wages reflected in her 2008

W2, the claimant earned an average weekly rate of $491.66
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which yields compensation rates of $328/$246.  The claimant

contends that unless the respondents produce wage records

for the 52 weeks immediately proceeding her August 2009

injury that show otherwise, her testimony will be that her

average weekly wage was at least $491.66 and that her

compensation rates should be based upon that amount.  2. 

The claimant contends that she is entitled to temporary

total disability benefits from June 20, 2013 until a date

yet to be determined.  3.  Claimant contends she is entitled

to additional medical treatment as recommended by Dr.

Capocelli.  4.  Claimant contends that her attorney is

entitled to [an attorney’s fee] regarding the difference

between the $261.00 rate at which she was paid temporary

total disability benefits and the $328.00 per week rate at

which she should have been paid.  Additionally, the claimant

contends that her attorney is entitled to an attorney’s fee

on temporary total disability benefits from June 20, 2013

until a date yet to be determined.”  The respondents

contended, “1.  The claimant has received all benefits to

which she is entitled.”  

The parties agreed to litigate the following issues:

1.  Compensation rates.
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2.  The claimant’s entitlement to temporary total
disability.
3.  The claimant’s entitlement to additional
medical recommended by Dr. Cappocelli.
4.  Attorney’s fees.

The parties deposed Dr. Cappocelli on November 14,

2013.  The respondents’ attorney questioned Dr. Cappocelli:

Q.  I’ve got, and I won’t have you look this up,
the date of your first visit being January 12,
2010, with Ms. Shaw.  Does that sound right?

A.  That sounds about right.

Q.  Okay.  And then a follow-up of April 7, 2010. 
There was a note of September 29, 2010.  Then a
December 17, 2010, and then May 11, 2011, for a
total of, it appears, five or six visits.

A.  Yes....

Q.  And as of May 11, 2011, had you recommended
any additional treatment at that point?

A.  I don’t recall.

Q.  And I’m just looking at your report, which
says, she is probably approaching MMI in terms of
what we can expect in terms of generalized
proximal improvement.  

A.  Yeah.

Q.  And you did include in your report that she
may need some additional treatment over the course
of her lifetime.  Is that right?

A.  Yeah.  

Q.  Okay.  And you didn’t see her until June 20,
2013.  Is that right?
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A.  That’s correct.  

Q.  Okay.  Did you have any contact at all with
her during that two-year period?

A.  After the last appointment, not that I recall. 

Q.  Okay.  It appears, then, there was no contact
with Ms. Shaw from May 11, 2011, until June 20,
2013.  Is that right?

A.  That’s correct....

Q.  Did you conduct a clinical examination in June
of 2013?

A.  I did....

Q.  And it appears, from your report, the
examination showed an essentially normal
neurological examination.  Is that a fair
statement?

A.  Yes.  

Q.  Okay.  It appears that Ms. Shaw was
neurologically intact.

A.  Yes....

Q.  So you would have put her through a basic
neurological examination.  It was, for all
practical purposes, essentially normal.  Is that a
fair statement?

A.  Yes.

Q.  Okay.  Did you note anything in your June 20,
2013, that was different than when you had last
seen Ms. Shaw in May 2011?

A.  No, I didn’t.  
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Q.  What I guess I’m getting at, Dr. Capocelli,
is, at least from a physical standpoint, and based
on your examination of her, she appeared to be
doing well in 2013.

A.  Well, I think she - from the note, there was
not any new major neurological deficit, yes.

Q.  So there’s nothing that you documented in June
of 2013 that showed a change anatomically or how
she was doing, compared to May 11, 2011.

A.  I think she - it was a similar - 

Q.  Okay.

A.  - similar situation....

Q.  Was the initial diagnosis in 2010, 2011 a
cervical and lumbar strain?  Is that your
recollection?

A.  I believe that was the diagnosis of Dr.
Holder, if I’m not mistaken.

Q.  Okay. All right.  And what was your working
diagnosis when you saw her in 2010, 2011?

A.  Cervical/lumbar strain and possible
exacerbation of underlying degenerative disc
disease.

Q.  So, basically, there would have been a strain
that would have aggravated her pre-existing
condition.

A.  Sure....

The claimant’s attorney questioned Dr. Cappocelli:

Q.  And, in fact, when you examined her in January
of 2010, which was less than six months after this
accident, you indicated, at that point, that you
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felt like her pre-existing degenerative disc
disease had been aggravated by the trauma of the
2009 accident.  Isn’t that correct?

A.  That is correct....

Q.  And if she’s still symptomatic four years
after the injury, and she’s never returned to her
pre-injury state, is that consistent with a
permanent aggravation of a pre-existing condition?

A.  It would certainly - I believe that - that
it’s heading toward being a permanent.  Four years
later as far as I could tell there have been
consistent, ongoing, unrelenting symptoms from the
original injury or original onset of the pain.  

Q.  And you’re recommending diagnostic testing is
so that you can determine whether you can do
something to improve that condition.  Is that
correct?

A.  That’s exactly right.
  

The parties deposed Dr. Moffitt on December 30, 2013.

The respondents’ attorney questioned Dr. Moffitt:

Q.  Did you obtain a history from Mrs. Shaw as
well as from the medical records?

A.  Yes....

Q.  And what were the results or the findings of
the neurological examination of Mrs. Shaw?

A.  I didn’t - in her neck, there was almost no
movement in the neck.  There was no tenderness to
palpation in the lower back or any muscle
tightness or spasming, reflexes were diminished in
her knees and her ankle region in both legs, and
she had negative straight-leg raises.  
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Q.  How would you characterize the neurological
findings overall?

A.  She didn’t have any objective neurological
abnormalities present....

Q.  And did you have an opinion as of November 1,
2011, whether Mrs. Shaw had reached maximum
medical improvement for the injury at St. Edwards?

A.  Yes.

Q.  And what was that opinion?

A.  I felt that she had reached maximum medical
improvement....

Q.  Did you recommend any additional treatment
that you could relate to the August 25, 2009
incident?

A.  No. 

Q.  Did you feel that Mrs. Shaw was a candidate
for any type of surgical intervention?

A.  No.

Q.  Did you believe that Mrs. Shaw was in need of
any additional pain management treatment related
to the August 25, 2009 incident?

A.  No.  

Q.  If Mrs. Shaw has some problems since you last
saw her - and we’ll confirm, you haven’t seen her
since November 1, 2011, have you?

A.  No.

Q.  If she has problems that are ongoing, could
you relate those to this incident in 2009?

A.  It would be unlikely....
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Q.  And Dr. Holder at Cooper Clinic, his diagnosis
initially was a cervical and lumbar strain.

A.  Yes.

Q.  Do you agree with that?

A.  Yes.  

The claimant’s attorney questioned Dr. Moffitt:

Q.  If trauma causes the underlying degenerative
disease to become symptomatic, how do you
determine when the effects of that trauma have
ended?

A.  That’s a difficult thing to do.  The standard
is the acute injuries, such as strains and
sprains, are self-limited as to how long they will
last.  So if a strain or sprain exacerbated
symptoms in conjunction with degenerative disc
disease - if the major cause of the problem is
thought to be strain or sprain, then after the
appropriate amount of time, those symptoms should
be gone or significantly reduced.  

Q.  What if they’re not?

A.  Then it’s probably not the strain or sprain
that is causing the symptoms.  And as I’ve noted
to my report, I felt the majority of her issue
causing her symptoms was degenerative in
nature....

Q.  In Ms. Shaw’s case, when do you believe the
effect of her strain ended?

A.  Probably within a few weeks to a few months
after the injury.  

      
A hearing was held on January 7, 2014.  The claimant

testified that she suffered from chronic pain in her
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shoulders, neck, and back, and that her condition was

worsening.  The claimant testified that she was physically

unable to work.  

An administrative law judge filed an opinion on March

28, 2014.  The administrative law judge found that the

claimant was initially underpaid with regard to temporary

total disability benefits previously paid and that the

claimant’s attorney was entitled to a fee for same.  Neither

party appeals the administrative law judge’s findings with

regard to underpayment of temporary total disability

benefits.  

The administrative law judge found that Dr. Capocelli’s

treatment recommendations were reasonably necessary, and

that the claimant was entitled to temporary total disability

benefits beginning June 20, 2013 “until such time as she is

released to return to work.”  The respondents appeal those

findings to the Full Commission.

II.  ADJUDICATION

A.  Medical Treatment

The employer shall promptly provide for an injured

employee such medical treatment as may be reasonably

necessary in connection with the injury received by the
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employee.  Ark. Code Ann. §11-9-508(a)(Repl. 2002).  The

employee has the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary. 

Stone v. Dollar General Stores, 91 Ark. App. 260, 209 S.W.3d

445 (2005).  Preponderance of the evidence means the

evidence having greater weight or convincing force. 

Metropolitan Nat’l Bank v. La Sher Oil Co., 81 Ark. App.

269, 101 S.W.3d 252 (2003).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Wright Contracting Co. v. Randall, 12 Ark. App.

358, 676 S.W.2d 750 (1984).      

An administrative law judge found in the present

matter, “1.  The claimant has proven through sufficient

evidence, including the claimant’s testimony and the

documentary evidence in the form of Dr. Cappocelli’s

recommendations for treatment that she is entitled to

additional medical treatment.  She has proven that these

medical services are reasonable and necessary for the

treatment of her admittedly compensable injury.”  The Full

Commission does not affirm this finding.  The claimant was

first diagnosed with lumbar disc degeneration in March 1999
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and underwent lumbar surgery.  The claimant underwent

surgery to her cervical spine in September 2002.  

The parties stipulated that the claimant sustained a

compensable injury on August 25, 2009.  The claimant

testified that she fell to her knees while restraining a

hospital patient and thereafter began feeling pain in her

neck and back.  An x-ray of the claimant’s lumbar spine on

August 31, 2009 showed “Lower lumbar spine degenerative

change with no fracture seen.”  Dr. Holder diagnosed “lumbar

strain” on August 31, 2009.  An x-ray of the claimant’s

cervical spine on September 3, 2009 showed a post-surgical

anterior fusion along with degenerative space narrowing and

levoscoliosis.  Dr. Holder’s diagnosis on September 9, 2009

included cervical strain and lumbar strain.  An MRI of the

claimant’s cervical spine on September 14, 2009 showed

multilevel disc bulging and “no recurrent disc abnormality

evident here.”  An MRI of the claimant’s lumbar spine on

September 14, 2009 showed post-operative changes with “no

recurrent disk herniation.”  Although a treating physician

returned the claimant to restricted work no later than

December 11, 2009, the claimant testified that she did not
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return to work for the respondents or any other employer

after that time.

Dr. Capocelli began treating the claimant in January

2010.  An x-ray at that time confirmed degenerative changes

in the claimant’s lumbar spine, and a cervical MRI

demonstrated postoperative changes with adjacent level

disease.  Dr. Capocelli’s impression was “1.  Cervical and

lumbar degenerative disease and stenosis as listed in the

above studies with both cervical and lumbar pain.”  The

claimant was subsequently treated primarily with injections,

from which the claimant reported only temporary relief.  Dr.

Capocelli’s impression following an x-ray of the claimant’s

cervical spine on September 29, 2010 was “Postoperative

changes as described above with no evidence of failure.”  A

Functional Capacity Evaluation on March 8, 2011 indicated

that the claimant was physically able to return to

restricted work duties.  Dr. Capocelli stated on May 11,

2011 that the claimant’s condition “is likely to require

ongoing intervention over the years to include PT,

injections including cervical epidural steroids and possibly

surgery down the road if she develops worsening myelopathy

or radiculopathy.”  Dr. Capocelli also stated, however, that
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“she is probably approaching MMI in terms of what we can

expect in terms of generalized functional improvement[.]”

Dr. Moffitt performed an Independent Medical Evaluation

on November 1, 2011.  In addition to his physical

examination of the claimant, Dr. Moffitt reviewed all of the

diagnostic studies and noted that the claimant had been

diagnosed with a cervical and lumbar strain following the

compensable injury.  Dr. Moffitt opined that the claimant

“is thought to be at the point of maximal medical

improvement.”  Dr. Capocelli testified that the claimant did

not return to him after May 11, 2011 until June 20, 2013. 

Dr. Capocelli’s recommendations on June 20, 2013 included

“cervical and lumbar myelography with CT scanning followed

by probable diskography of the lower lumbar segments and

possibly consider both cervical and lumbar surgery.”  

It is within the Commission’s province to weigh all of

the medical evidence and to determine what is most credible. 

Minnesota Mining & Mfg. v. Baker, 337 Ark. 94, 989 S.W.2d

151 (1999).  In the present matter, the Full Commission

finds that Dr. Moffitt’s opinion is entitled to more

probative weight than Dr. Capocelli’s opinion.  The evidence

of record, including initial treating physician Dr. Holder’s
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diagnosis, corroborates Dr. Moffitt’s opinion that the

claimant sustained a non-operative cervical and lumbar

strain on August 25, 2009.  The evidence of record does not

demonstrate that surgery is reasonably necessary to treat

the claimant’s cervical and lumbar strain.  The Full

Commission finds that Dr. Moffitt’s opinion that the

claimant had reached maximum medical improvement no later

than November 1, 2011 is entitled to significant evidentiary

weight.  We recognize that a claimant may be entitled to

ongoing medical treatment after the healing period has

ended, if the medical treatment is geared toward management

of the claimant’s compensable injury.  See Patchell v. Wal-

Mart Stores, Inc., 86 Ark. App. 230, 184 S.W.3d 31 (2004). 

In the present matter, however, the Full Commission finds

that the claimant did not prove she was entitled to surgery

after Dr. Moffitt’s opinion that the claimant reached

maximum medical improvement on November 1, 2011.  

Based on our de novo review of the entire record, the

Full Commission finds that the claimant did not prove by a

preponderance of the evidence that surgery to her cervical

or lumbar spine was reasonably necessary in connection with

the August 25, 2009 compensable injury.  The Full Commission
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finds that the claimant reached maximum medical improvement

and thus the end of her healing period no later than

November 1, 2011.  Temporary total disability benefits

cannot be awarded after a claimant’s healing period has

ended.  Elk Roofing Co. v. Pinson, 22 Ark. App. 191, 737

S.W.2d 661 (1987).  We therefore find that the claimant did

not prove she was entitled to temporary total disability

benefits beginning June 20, 2013.  Nor did the claimant

prove by a preponderance of the evidence that she re-entered

a healing period for her August 25, 2009 compensable injury

at any time after November 1, 2011.  The administrative law

judge’s decision is reversed, and this claim is denied and

dismissed.

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

         After my de novo review of the entire record, I

must dissent from the majority opinion.  I would award
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additional medical benefits and temporary total disability

benefits.

         Under Arkansas workers’ compensation law, the

employer takes the employee as she is found, and

circumstances which aggravate pre-existing conditions are

compensable.  Nashville Livestock Commission v. Cox, 302

Ark. 69, 787 S.W.2d 664 (1990). Employers must promptly

provide medical services which are reasonably necessary for

treatment of compensable injuries.  Ark Code Ann. Sec. 11-9-

508(a)(Supp. 2005).  Wal-Mart Stores, Inc. v. Brown, 82 Ark.

App. 600, 120 S.W.3d 153 (2003).  However, injured workers

have the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary for

treatment of the compensable injury.  Norma Beatty v. Ben

Pearson, Inc., Full Commission Opinion filed February 17,

1989 (D612291).  What constitutes reasonable and necessary

medical treatment is a question of fact for the Commission. 

Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40 S.W.3d 333

(2001).  Further, when the primary injury is shown to have

arisen out of and in the course of employment, the employer

is responsible for any natural consequence that flows from

that injury.  Wackenhut, supra.  The basic test is whether
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there is a causal connection between the two episodes.  Id. 

A causal connection is established when the compensable

injury is found to be “a factor” in the resulting need for

medical treatment, even though the compensable injury is not

the major cause of the disability or need for treatment.

Williams v. L&W Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d

383 (2004). 

         Treatment intended to reduce or enable a claimant

to cope with chronic pain attributable to a compensable

injury may constitute reasonably necessary medical treatment

within the meaning of Ark. Code Ann. Sec. 11-9-508.  Billy

Chronister v. Lavaca Vault, Full Commission Opinion filed

June 20, 1991 (D704562).  

         The claimant has a history of lumbar surgery in

1999. She went to work for the respondent in 2000 as a

security guard. She was diagnosed with a cervical strain and

right upper extremity radiculitis in November 2001.  In May

2002, an MRI revealed a disc protrusion at C7-T1 and C6-7

with foraminal narrowing, a bulging disc at C5-6 and

spurring at C2-3, for which she underwent surgery at C6-7 to

treat her neck, shoulder, and right upper extremity pain

secondary to the C6-7 disc protrusion.
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         The claimant sustained a compensable injury on

August 25, 2009, to her cervical spine.  She was diagnosed

with a cervical strain and placed on restricted duty by Dr.

Holder.  In October, he took her off work completely and

referred her to a neurosurgeon, Dr. Capocelli.  An MRI

showed bulging discs, including ones at C3-4 and C3-5 which

were new since her 2002 MRI. 

         The claimant had a pre-existing condition and some

degenerative change in her spine, yet prior to her 2009

injury, she was able to function in her activities of daily

living, to work, and to do all of these things without

medical intervention for five years, as noted by Dr. Holder,

Dr. Craft, and Dr. Capocelli.  After her injury, she

experienced significant symptoms with objective findings. 

She began a course of treatment including pharmaceutical and

physical therapy, cervical steroid injections, and

diagnostic testing.  Dr. Capocelli treated her, and stated

that her symptoms were significant, required ongoing

management to keep her functioning at all, including

physical therapy, cervical epidural steroid injections, and

possibly surgery in the future, and were the result of her

2009 work injury.  He stated that her work injury
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exacerbated her pre-existing condition and that she should

not return to security guard work.  Dr. Holder had never

released her to return to work. Dr. Craft stated that the

claimant’s 2009 injury aggravated her neck and her pre-

existing but asymptomatic degenerative cervical changes. 

         The only physician who did not agree was Dr.

Moffitt, who saw the claimant once, and who stated that the

claimant’s symptoms related to her 2009 injury were resolved

and that her current need for treatment was her degenerative

change.  The majority relies upon this sliver of evidence to

defeat the claim, despite the fact that it matters not

whether the claimant’s strain resolved and that her

degenerative problems were the cause of her symptoms.  She

did not have the same problems before her injury that she

did afterward.  The injury caused her to have a cervical

strain and caused her degenerative changes to become

symptomatic.  The injury was a factor, and a significant

factor, in her need for treatment.  See Estridge v. Waste

Management, 343 Ark. 276, 33 S.W.3d 167(2000).  The injury

was, in fact, the only catalyst for her need for treatment,

because she was able to function with her pre-existing

condition and degenerative change, without limitation or
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need for treatment, until the 2009 injury. Therefore,

causation is established, and treatment of her symptoms

remains reasonable and necessary treatment of her

compensable injury.

         The Commission has the prerogative to credit one

physician over another.  However, the opinion upon which the

majority relies is insufficient to defeat the claim.  It is

also difficult to discern the purpose or logic behind

crediting Dr. Moffitt’s one time visit and opinion which is

contrary to the physicians who treated the claimant

extensively since her injury and which is contrary to the

opinion of her family and treating physicians in her medical

records.

         The majority notes that the claimant did not seek

medical treatment from Dr. Capocelli after Dr. Moffitt’s

evaluation, until June 2013.  After Dr. Capocelli’s last

visit with claimant in 2011, he moved from the River Valley

Musculoskeletal Center in Fort Smith, Arkansas to

OrthoArkansas in Little Rock, Arkansas.  Of course, this

would impact her ability to see him, especially while she

was not working. Further, Dr. Craft’s notes indicate that

the claimant was not receiving medical benefits during that
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time, which would have severely limited her from obtaining

treatment from a specialist.

         Between 2011 and 2013, the claimant did see Dr.

Craft regularly for management of her pain.  She saw Dr.

Craft for neck pain in December 2011 and January 2012.  In

February, he noted that she was responding well to Cymbalta,

and the record contains repeated notations that she was

provided with Cymbalta samples through May 2013, because she

could not afford it.  She was seen again in October 2012

with cervical issues.  Dr. Craft referred the claimant back

to Dr. Capocelli in June 2013.  It is telling that, when she

did return, surgical consideration was begun.

         Dr. Moffitt mentioned that the claimant’s 2011

functional capacity evaluation was not completely reliable;

however, Dr. Capocelli explained that because the claimant

remained symptomatic and in need of treatment, her FCE

results would necessarily be variable.

          A claimant can enter and leave healing periods, as

her medical condition changes.  This claimant’s symptoms

have followed the course described by Dr. Capocelli, that

she would need injections and care to keep her able to

engage in basic activities of daily living and that surgery
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might be warranted in the future as her symptoms progressed. 

The fact that the claimant was at maximum medical

improvement in 2011 does not mean that she could not or did

not re-enter a healing period.

         The claimant’s condition, since Dr. Moffitt’s

independent medical evaluation, was directly related to her

2009 compensable injury, and thus I would award the claimant

additional medical benefits and additional temporary total

disability benefits.

         For the foregoing reasons, I must respectfully

dissent from the majority opinion.

                               
PHILIP A. HOOD, Commissioner


