
NOT DESIGNATED FOR PUBLICATION

BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. G107649

HENRY MICHAEL SHAVER, EMPLOYEE  CLAIMANT

ASHLEY COUNTY, EMPLOYER RESPONDENT NO. 1

AAC RISK MANAGEMENT SERVICES,
CARRIER/TPA RESPONDENT NO. 1

DEATH & PERMANENT TOTAL DISABILITY
TRUST FUND RESPONDENT NO. 2

OPINION FILED MAY 6, 2014

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE F. MATTISON
THOMAS, III, Attorney at Law, El Dorado, Arkansas.

Respondents No. 1 represented by the HONORABLE MICHAEL
E. RYBURN, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE CHRISTY L.
KING, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Reversed.

OPINION AND ORDER

The respondents appeal the decision of an

Administrative Law Judge filed December 23, 2013,

finding, in part, that the claimant has proven that

there has been a material change in his condition since

the last opinion was filed; therefore, 1) the 



Shaver - G107649 2

claimant’s current claim for additional temporary total

disability benefits is not barred by res judicata; 2)

the claimant has proven that he entered a new healing

period as of March 6, 2013, and that he has not reached

maximum medical improvement; 3) the claimant has proven

that he is entitled to additional temporary total

disability benefits from March 6, 2013, through a date

yet to be determined; and 4) the claimant has proven

that he is entitled to additional medical treatment with

pain management specialist Dr. Amir Qureshi, to include

a functional capacity evaluation.  Our carefully

conducted de novo review of this claim in its entirety

reveals that the claimant has failed to prove that 

there has been a material change in his condition since

the last opinion was filed in this claim.  Therefore,

the claimant’s claim for additional temporary total

disability benefits is barred by the doctrine of res

judicata.  Even if res judicata did not bar the

claimant’s current claim for benefits, he has failed to

prove that he is entitled to additional temporary total

disability benefits in that he has failed to provide

credible evidence that he is still within his healing

period and totally incapacitated from earning wages. 
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Therefore, the claimant’s claim for additional temporary

total disability benefits is denied.

The facts in this claim are undisputed and the

procedural history is fairly uncomplicated.  On August

16, 2011, the claimant, a jailer for the respondent-

employer, suffered an injury to his lower back and neck,

with other minor injuries in the form of abrasions to

his knees and elbows, and broken eyeglasses.  These

injuries occurred during a training drill that was part

of the claimant’s job.  The respondents initially

accepted the compensability of the claimant’s injury and

paid some benefits pursuant thereto.  A hearing was held

on November 29, 2012, to specifically determine whether

the claimant sustained a neck injury as a result of the

August 16, 2011, work-related incident.  In addition,

the commission was asked to determine whether the

claimant had proved entitlement to additional medical

treatment and expenses for that injury and for his lower

back, and to additional temporary total disability

benefits from July 30, 2012, until a date to be

determined.  By opinion filed on February 27, 2013, the

Administrative Law Judge found, among other things, the

following:
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• The claimant proved by a
preponderance of the evidence
that he was entitled to
additional medical benefits;

• More specifically, the claimant
proved that the pain management
treatment recommended by Dr.
Amir Qureshi was reasonable,
necessary, and related to the
claimant’s compensable low back
injury;

• The claimant reached maximum
medical improvement for his
compensable injury in July of
2012; and,

• The claimant failed to prove
that he was entitled to
additional temporary total
disability benefits from July
30, 2012, to a date yet to be
determined.

We note that while the Administrative Law

Judge found the claimant’s neck injury to be

compensable, the symptoms he experienced as a result of

this injury had reportedly resolved by the time of the

first hearing.  Therefore, the claimant did not seek

additional benefits at that time associated with this

neck.  We further note that it is undisputed that the

claimant had sustained a previous compensable neck

injury in the early 1980's, which required surgery in

the form of a fusion in or about 1984.  The issue of
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permanent physical impairment was reserved at the

November, 2012, hearing.  The February, 2013, opinion

was not appealed.

The record demonstrates that the claimant

originally sought treatment with his personal physician,

Dr. Timothy Simon, pursuant to his August 16, 2011,

injury.  A CT scan of the claimant’s neck taken on

August 17, 2011, showed no acute post-traumatic cervical

spine pathology.  Instead, this study showed advanced

degenerative changes and a previous fusion at C6-C7. 

When the claimant began complaining of lumbar symptoms,

an MRI of his lumbar spine was taken.  This study, which

was performed on September 2, 2011, showed a broad-

based, left disc bulge at L4-L5, with an acute annular

tear resulting in mild left lateral stenosis and minimal

left foraminal stenosis.  Dr. Simon referred the

claimant to neurosurgeon, Dr. Brad Thomas. 

Subsequently, Dr. Thomas determined that neither the

claimant’s cervical nor his lumbar spine conditions

required surgery.  Therefore, on September 22, 2011, Dr.

Thomas gave the claimant a lumbar injection and he

continued the claimant on a course of conservative

treatment to include medications and physical therapy. 
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In addition, Dr. Thomas took the claimant off of work

pending his next appointment.

On his appointment with Dr. Thomas of October

21, 2011, the claimant reported that he still

experienced low back pain with pain down his right leg. 

Dr. Thomas continued the claimant in physical therapy

and placed him on light duty with no lifting greater

than 15 pounds.  In addition, Dr. Thomas noted as

follows:

At this point, he and his wife
informed me that he simply did not
feel comfortable at his job any
more. He feels like they set him up
in some way and he does not want to
go back there. I informed him that I
understand that he may feel this
way, however, I feel light duty is
appropriate at this time. If he does
not like his job or feels
uncomfortable there, perhaps he
should look for another job. 

In correspondence to Kim Nash dated February

9, 2012, Dr. Thomas wrote as follows:

Mr. Shaver used to be a patient of
mine. He was in a work related
accident on August 18, 2011, and I
was seeing him. The last time I saw
him in clinic was November 30, 2011.
At that point, I informed him I did
not think he needed surgery and he
really wanted another opinion. I
informed him that it certainly was
his right to try to find another
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1 We note that Dr. Nazer Qureshi and Dr. Amir Qureshi are
brothers practicing medicine in different areas of specialty. 

doctor and he did change physicians.
He came in today and informed me
that he saw Dr. [Nazer] Qureshi, a
neurosurgeon in North Little Rock,
yesterday. I informed him, at this
time, I, ethically, did not feel
comfortable giving him any future
treatment plans or treating him in
any way with medications or work
status. I informed him that since he
has now changed physicians, any and
all questions should be directed to
Dr. Qureshi in North Little Rock.

A note from the Arkansas Spine and Pain clinic

dated March 16, 2012, reflects that Dr. Amir Qureshi1

put the claimant on light duty until further notice.

A clinic note from Dr. Nazer Qureshi dated

June 13, 2012, reflects that the claimant presented on

that date with complaints of continuing lumbar pain. 

Although the claimant described this pain as constant

and aching, he reported to Dr. Qureshi that it did not

radiate into his lower extremities.  Dr. Qureshi noted

that the claimant had been under the care of Dr. Thomas,

and that he was currently receiving pain management

treatment with Dr. Amir Qureshi.  “To my understanding,”

added Dr. Nazer Qureshi, “he has also been referred to

another physician for independent medical evaluation by
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worker’s (sic) compensation.”  Dr. Nazer Qureshi

continued his report as follows:

Meanwhile, he states that he is
unable to do activities related to
his job. He perhaps should be sent
for functional capacity evaluation
prior to determining in what
capacity, if at all, can he return
to work. His job entails a lot of
physical work. 

  
In addition, Dr. Qureshi noted that the

claimant was presently “unemployed.”  

The record reflects that the claimant

presented to physiatrist, Dr. Barry Baskin, on June 28,

2012, for an independent medical evaluation.  A report

of that evaluation provides the following concise

overview of the claimant’s medical treatment:

This is a 60 year old gentleman who
is from Montrose, Arkansas. He
worked as a jailer for the Ashley
County Jail. He was involved in an
altercation on 8/16/11 and hurt his
back. He has some degenerative disc
disease in his spine. He has been
evaluated by Dr. Brad Thomas, a
Little Rock neurosurgeon and Dr.
Qureshi, another neurosurgeon in
North Little Rock, as well as Dr.
Qureshi’s brother, a rehabilitation
medicine doctor. Both of the
neurosurgeons did not feel like any
surgery was necessary. The patient
has had epidural steroid injections
x 4 and medial branch blocks in the
low back. He has had physical
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therapy for approximately 1 month
with Matt Grubbs in Monticello. He
states he got better with his right
leg but his back has still been a
problem. Dr. Amir Qureshi has
proposed doing facet joint
injections in the lumbar spine. The
patient is referred to me for
another evaluation. He has been off
work since his injury, almost a year
ago, 8/16/11. Mr. Shaver has had a
CT scan of his cervical spine and
MRI of the lumbar spine. He reported
that the epidural steroid injections
in his spine x 3 and a lumbar medial
branch block were of no significant
benefit. He has been treated with
Percocet, Celebrex, Gabapentine and
Flexiril. 

Upon completion of Dr. Baskin’s physical examination of

the claimant and review of his previous diagnostic

studies, the doctor stated as follows:

Mr. Shaver is a nice gentleman
referred by Shelly Asmussen for
evaluation of a low back injury
sustained 8/16/11. MRI reveals
minimal degenerative changes and a
disc bulge and mild annular tear.
The patient has been seen by two
neurosurgeons who did not feel like
he needed surgery. He has had three
epidural steroid injections and one
medial branch block. Dr. Amir
Qureshi has recommended a possible
left lumbar facet injection. The
patient has no findings on the right
side but complains of low back pain
and right leg pain. He states that
the back pain is worse than the leg
pain. His medial branch block was
not beneficial. I noted on his MRI
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scan that he does not have any facet
arthropathy at any level.

Based upon his thorough evaluation of the

claimant, Dr. Baskin made the following conclusions:

• The claimant should be able to
return to light duty;

• He would recommend no lifting
more than 30 pounds on an
occasional basis and no working
more than 8 hours per day;

• The claimant was “most
certainly” at maximum medical
improvement for his August 16,
2011, injury;

• He would not recommend further
epidural steroids, facet
blocks, physical therapy, or
other “ongoing treatments,”
and;

• That the claimant had sustained
5% permanent physical
impairment to the body as a
whole due to his compensable
injury.

Furthermore, Dr. Baskin stated that the

claimant’s disc bulge and annular tear were causing no

significant neural compromise.  Dr. Baskin added, “I

cannot say with medical certainty that this gentleman’s

objective findings, i.e., the disc bulge in his lumbar

spine and the small annular tear are related to his work

injury of 8/16/11.”  Dr. Baskin suggested that the
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claimant undergo a functional capacity evaluation should

he continue “to think” that he needs to be off work.

In a letter of general concern from Ashley

County Sheriff, Chief Deputy, Marilyn Smith, dated July

12, 2012, she stated as follows:

This letter is to advise that Henry
Shaver has been contacted by phone
in reference to returning to work.
Mr. Shaver was advised to be at work
ready for light duty Monday, July 16
2012. He was advised his shift would
begin at 6 am and end at 2 pm,
Monday through Friday.

In a letter of general concern from Dr. Simon

dated October 30, 2012, Dr. Simon opined that the

claimant would never be able to perform any type of

manual labor due to his “severe, disabling” low back and

neck pain.  “He has severe pain when he sits and severe

pain when walking, climbing, twisting, turning, etc.,”

added Dr. Simon.  “He requires pain medication and

muscle relaxers on a daily basis.”

The deposition of Dr. Amir Qureshi was taken

on September 19, 2013, and is part of the record.  We

note that the date of the deposition reflects that it

was taken on September 19, 2012, rather than September

19, 2013.  A careful examination of the record confirms
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that the date of the deposition should reflect 2013,

rather than 2012, in that a radio frequency nerve

ablation procedure referenced in Dr. Qureshi’s

deposition was clearly performed on September 18, 2013. 

According to Dr. Qureshi, that procedure was performed

the day before his deposition.  Therefore, this Exhibit

should be changed to reflect that Dr. Qureshi’s

deposition was taken on September 19, 2013.   At any

rate, during that deposition, Dr. Qureshi confirmed that

he was treating the claimant for joint and disc pain. 

To reiterate, Dr. Qureshi testified that he had actually

performed radiofrequency nerve ablation on the claimant

the day before his deposition.  Dr. Qureshi further

testified that, according to the claimant, his facet

joint blocks were not beneficial.  Moreover, Dr. Qureshi

acknowledged that he had recommended that the claimant

undergo a functional capacity evaluation in May, 2012,

correspondence.  Dr. Qureshi admitted that he had based

the claimant’s work restrictions at that time on the

claimant’s reported pain and his statements concerning

what he could and could not do.  Dr. Qureshi explained

that radiofrequency treatment must usually be repeated

within three months to a year in order to remain an
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effective form of treatment.  On cross-examination, Dr.

Qureshi stated that his opinion of the claimant’s

ability to work would stand with the results of a

functional capacity evaluation, but he agreed that the

claimant could possibly do sedentary work at that point. 

Finally, Dr. Qureshi indicated that the claimant would

not, in his opinion, be at maximum medical improvement

as long as he continued to receive pain management

treatment.  

The claimant was the sole witness at the

second hearing before the commission on October 9, 2013. 

The claimant confirmed that he has received pain

management treatment from Dr. Amir Qureshi since the

date of the first hearing when he was granted this

treatment.  According to the claimant, epidural steroid

injections administered as part of this treatment, have

been  ineffective in alleviating his back pain. 

Further, the claimant testified that facet blocks only

provide him with temporary relief.  In fact, the

claimant stated that these blocks had not made any

difference in his symptoms whatsoever.  The claimant

affirmed that Dr. Qureshi’s treatment has not helped

him, and he stated that he is unable to perform manual
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labor due to his symptoms.  The claimant testified that

he is unaware of any position at the jail that does not

include manual labor.  In addition, the claimant stated

that the pain medications he takes for his back have a

negative impact on his ability to focus.  According to

the claimant, certain of his medications make him unable

to function altogether.  The claimant confirmed that he

was approved for social security benefits after the

first hearing.  

The claimant agreed that the only other

treatment option available from Dr. Amir Qureshi at this

time is a functional capacity evaluation.  When asked on

cross-examination what he expected this study to show,

the claimant stated, “I have no idea. I mean, I’ve never

had one done. I don’t know what it even consists of.” 

The claimant agreed that he felt he could not work,

regardless of the findings from a functional capacity

evaluation.

The claimant agreed that his condition has not

changed since the first hearing.  With regard to the

light duty offered by the Sheriff’s Department in 2012,

the claimant stated he was actually offered light-duty

supervising inmates in the pea patch, supervising
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inmates picking up trash, or working in the tower. 

According to the claimant, he was physically unable to

supervise inmates, and he was unable to walk the flight

of stairs to the tower.  Lastly, although the claimant

stated that he will continue to adhere to his pain

management protocol with Dr. Qureshi, he testified that

he would like to discontinue this treatment because it

is both painful and ineffective.  On redirect, the

claimant conceded that his pain would likely worsen

without pain management treatment.

The claimant’s most recent medical records

consist primarily of clinic reports from Dr. Amir

Qureshi.  These records span from March 6, 2013, through

September 24, 2013.  Reports of the  claimant’s

injections and radiofrequency ablation procedure are

included in these records.  With regard to the clinic

reports, Dr. Qureshi basically repeats the same history

in each report.  This history reflects that the claimant

reported an “onset of pain gradually over time,” and

that his pain “radiates to the bilateral upper

extremity, bilateral lower extremity, left sided hip and

right sided hip.”  Furthermore, although these records

reflect that the claimant consistently described his
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pain to Dr. Qureshi as constant, aching, stabbing, and

throbbing, his neurological examinations have

consistently revealed normal sensations throughout. 

Thus, these records reveal that, aside from the

claimant’s subjective complaints of pain, his clinical

examinations have remained consistent with no objective

changes in his condition noted.

Pursuant to the first hearing in this claim,

the claimant was awarded additional medical treatment in

the form of pain management with Dr. Amir Qureshi. 

There appears to be no current dispute with regard to

continued medical treatment in the form of pain

management with Dr. Amir Qureshi.  Moreover, counsel for

respondents’ No. 1 stated during the hearing of October,

2013, that the respondents would be willing to provide a

functional capacity evaluation should Dr. Qureshi

require such a study be conducted.  Therefore, the

issues on appeal are primarily as follows: 1) whether

there has been a material change in the claimant’s

condition since the first hearing; 2) whether the

claimant has entered a new healing period, and 3)

whether the claimant has proven that he is totally

incapacitated from earning wages.  The answer to each of
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these questions is “no.”  Therefore, the claimant has

failed to prove that he is entitled to additional

temporary total disability benefits and these benefits

must be denied. 

As a preliminary matter, we note that the issue of

temporary total disability benefits was decided at the

hearing of November 29, 2012.  Further, the respondents’

No. 1 timely raise the issue of res judicata in this

claim.  Therefore, the issue of whether res judicata

applies in this claim must be considered.

Res judicata applies where there has been a

final adjudication on the merits of an issue by a court

of competent jurisdiction on all matters litigated and

those matters necessarily within the issue which might

have been litigated.  See, Castleberry v. Elite Lamp

Company, 69 Ark. App. 359, 13 S.W.3d 211 (2000); Harvest

Foods v. Washam, 52 Ark. App. 72, 914 S.W.2d 776 (1996);

Perry v. Leisure Lodges, Inc., 19 Ark. App. 143, 718

S.W.2d 114 (1986).  The doctrine of res judicata bars

the reopening of matters once judicially determined by

competent authority, unless there is evidence of change

following the previous order.  Cariker v. Ozark

Opportunities, 65 Ark. App. 60, 987 S.W.2d 736 (1999);
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Tuberville v. International Paper Co., 18 Ark. App. 210,

711 S.W.2d 840 (1986); Gwin v. R. D. Hall Tank Co., 10

Ark. App. 12, 660 S.W.2d 947 (1983).  Res judicata

applies to decisions of the Workers’ Compensation

Commission if the merits of the issue have already been

subject to a full and fair hearing.  Beliew v. Stuttgart

Rice Mill, 64 Ark. App. 334, 980 S.W.2d 270 (1998);

Perry, supra.  The rationale underlying the doctrine of

res judicata is to end litigation by preventing a party

who has had one fair trial of a question of fact from

again drawing it into controversy.  Cox v. Keahey, 84

Ark. App. 121, 133 S.W.3d 430 (2003); Mohawk Tire &

Rubber Co. v. Brider, 259 Ark. 728, 536 S.W.2d 126

(1976).  However, the doctrine does not bar issues which

were not decided and could not have been decided.  In

this regard, the Arkansas Supreme Court made the

following comments in Fawcett v. Rhyne, 187 Ark. 940, 63

S.W.2d 349 (1933), quoting Black on Judgements, Vol. 2,

617, p.950:

The doctrine of res judicata does
not rest upon the fact that a
particular proposition has been
affirmed and denied in the
pleadings, but upon the fact that it
has been fully and fairly
investigated and tried that the
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parties have had an adequate
opportunity to say and prove all
that they can in relation to it,
that the minds or in the sense of
being the decisive question in the
case and the one actually litigated
and determining the result - it is
not conclusively established by the
judgment therein, for the purposes
of a subsequent suit upon a
different cause of action, although
it may be expressly or tacitly
involved in the judgment.

Notwithstanding that Dr. Amir Qureshi’s

deposition was taken after the first hearing - after

further treatment with Dr. Qureshi was approved - and

that the doctor stated his opinion regarding the

claimant’s degree of disability in March of 2013, we

find that the respondents’ No. 1 argument on appeal is

persuasive in that none of this evidence shows a change

in the claimant’s condition following the previous

order.  Moreover, there have been no new diagnostic

studies performed to show an anatomical change in the

claimant’s condition that resulted from the claimants’s

original injury, the claimant has presented no proof

that he sustained a new injury or a compensable

aggravation of his original injury, nor has any

intervening event occurred that would in any way affect

the claimant’s condition.  Rather, the claimant
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testified at the second hearing, and Dr. Qureshi

corroborated by his deposition testimony, that, aside

from the claimant’s subjective reports of pain, his

actual condition has not changed with treatment, nor is

it likely to change with continued treatment.  And,

although Dr. Qureshi indicated that continued

radiofrequency ablation treatments might eventually

improve the claimant’s pain, he failed to state this

treatment would ever improve or change the claimant’s

physical condition.  Therefore, we find that res

judicata applies to the claimant’s additional claim for

temporary total disability benefits in that neither Dr.

Qureshi’s testimony nor his written opinion reflect a

change in the claimant’s condition since the first

hearing.  Certainly there is no new objective medical

evidence in this claim to support such a contention. 

Thus, temporary total disability benefits were

improperly considered at the second hearing and the same

should be barred by res judicata. 

Even assuming aguendo, that the claimant’s

claim for additional temporary total disability benefits

is not barred by the doctrine of res judicata, a finding

with which we do not agree, the claimant has failed to
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prove that he is still within his healing period or that

he has entered a new healing period since the first

hearing finding that he was at MMI for his August, 2011,

compensable injury.  In addition, the claimant has

failed to prove that he is unable to work in some

capacity as a result of this incident. 

Temporary total disability is that period

within the healing period in which an employee suffers a

total incapacity to earn wages.  K II Constr. Co. v.

Crabtree, 78 Ark. App. 222, 79 S.W.3d 414 (2002); Ark.

State Hwy. Trans Dept. v. Breshears, 272 Ark. 244, 613

S.W.2d 392 (1981).  When an injured employee is totally

incapacitated from earning wages and remains in his

healing period, he is entitled to temporary total

disability. Id.  

The healing period is statutorily defined as

that period for healing of an injury resulting from an

accident.  Dallas County Hosp. v. Daniels, 74 Ark. App.

177, 47 S.W.3d 283 (2001).  The healing period ends when

the employee is as far restored as the permanent nature

of his injury will permit, and if the underlying

condition causing the disability has become stable and

if nothing in the way of treatment will improve that
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condition, the healing period has ended.  Crabtree,

supra; Mad Butcher, Inc. v. Parker, 4 Ark. App. 124, 628

S.W.2d 582 (1982).  The question of when the healing

period has ended is a factual determination for the

Commission.  Arkansas Highway & Trans. Dep’t. v.

McWilliams, 41 Ark. App. 1, 846 S.W.2d 670 (1993); Mad

Butcher, supra.

The persistence of pain may not in and of

itself prevent a finding that the healing period is

over, provided that the underlying condition has

stabilized.  McWilliams, supra; Mad Butcher, supra.

Conversely, the healing period has not ended so long as

treatment is administered for the healing and

alleviation of the condition.  McWilliams, supra; J.A.

Riggs Tractor v. Etzkorn, 30 Ark. App. 200, 785 S.W.2d

51 (1990).

Recurring symptoms may give rise to a

subsequent healing period, after the original one has

ended.  Elk Roofing Co. v. Pinson, 22 Ark. App. 191, 737

S.W.2d 661 (1987).  Where a second complication is found

to be a natural and probable result of the first injury,

the employer remains liable. Id.  This liability

includes liability for additional temporary benefits
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when the employee undergoes a second, distinct healing

period. Id.

By previous opinion, the Administrative Law

Judge found that the claimant had reached maximum

medical improvement for his compensable injury by July

of 2012, and she awarded pain management treatment with

Dr. Amir Qureshi for his continuing symptoms.  By the

claimant’s own admission, although his pain persists,

his condition has not changed since that time.  In

addition, the claimant has offered no objective medical

evidence that shows that his work-related back condition

changed in any material way as to become unstable or

have worsened since he was first found to have reached

maximum medical improvement.  While we acknowledge that

Dr. Simon’s medical opinion of October, 2013, states

that the claimant is totally unable to work, we note

that this opinion is based largely upon the claimant’s

subjective complaints of pain.  Otherwise, Dr. Simon

offers absolutely no objective medical findings to

support his opinion.  Furthermore, Dr. Qureshi opined

that the claimant’s healing period has not ended since

he is still receiving pain management treatment. 

However, this is contrary to established law that says
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that the persistence of pain may not in and of itself

prevent a finding that the healing period is over,

provided that the underlying condition has stabilized. 

McWilliams, supra; Mad Butcher, supra. Quite simply, the

claimant has offered no objective proof that the

treatment he has received since March of 2013, is for

the healing or alleviation of the underlying condition

affecting his persistent, subjective complaints of pain. 

Rather, the only treatment the claimant has required has

been to manage his subjective pain.  Therefore, the

clamant has failed to prove that he is still in his

healing period, or that he has entered a new healing

period and additional temporary total disability must be

denied. 

Furthermore, in October of 2011, Dr. Thomas

placed the claimant on light duty.  At that time, the

claimant informed Dr. Thomas that he felt uncomfortable

at his job with the respondent-employer, and he

expressed a desire not to return to work there.  Dr.

Thomas advised the claimant that he should perhaps seek

different employment, but he did not take the claimant

off of work.  We note that the claimant had already

undergone diagnostic testing of both his cervical and
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lumbar spine at that point in his treatment.  Therefore,

Dr. Thomas obviously based his opinion regarding the

claimant’s ability to work, in part, on objective

medical findings.

Subsequently, Dr. Nazer Qusheri placed the

claimant on light duty in March of 2012.  Although he

failed to state definitively that the claimant could not

work, Dr. Nasher Qusheri suggested that he undergo a

functional capacity evaluation at that time in order to

assess his true disabilities and/or capabilities.  

In June of 2012, the claimant underwent an

independent medical evaluation by Dr. Baskin.  In his

report of that evaluation, Dr. Baskin stated

unequivocally that the claimant should be able to return

to light duty work, and that he had “most certainly”

reached maximum medical improvement for his August 16,

2011, injury.  Dr. Baskin suggested that the claimant

undergo a functional capacity evaluation study should he

continue to consider himself unable to work. 

In July of 2012, the respondent-employer

offered the claimant light-duty.  The claimant failed to

follow-up on this opportunity to work or on any

employment opportunity, opting instead to apply for
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social security disability benefits.  

In October of 2012, Dr. Simon stated that the

claimant would never be able to perform “manual” labor

again due too his back pain and the medications that he

takes to help manage that pain. 

Dr. Amir Qusheri was basically non-committal

in his testimony during his deposition regarding the

claimant’s ability to return to work, stating that he

would agree with the findings of an functional capacity

evaluation.  And, although Dr. Qusheri stated that the

claimant would not be able to return to the same work he

was doing unless he was given a sedentary position, he

failed to opine that the claimant could not work at all,

even admitting that he based the claimant’s work-

restrictions on the claimant’s reports of pain and his

reported level of functioning.

Finally, the claimant, who considers himself

to be totally disabled, has testified that he will not

seek employment of any type regardless of the outcome of

a functional capacity evaluation, should he undergo such

a study.

Based on the above and foregoing, we find that

the record is devoid of evidence that the claimant is
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unable to work in some capacity.  Rather, the

preponderance of the evidence shows that, even if the

claimant underwent a study that showed he is capable of

working, as the majority of his treating or examining

physicians have indicated, the claimant has admitted

that he would not return to work.  Based upon the above

and foregoing, we find that the claimant has failed to

prove that he is unable to earn meaningful wages due to

his August 16, 2011, injury.  Therefore, temporary total

disability benefits are hereby denied, and the decision

of the Administrative Law Judge is reversed.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the entire record,
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I must  dissent from the majority opinion.  I find that

the claimant has demonstrated a material change in his

condition since the last opinion in this claim was

filed.  I also find that the claimant proved that he was

still within his healing period and totally

incapacitated from earning wages.

The claimant sustained a compensable injury to

his low back and neck on August 16, 2011.    He received

temporary total disability benefits from August 11, 2011

to July 29, 2012.  He reached maximum medical

improvement in July 2012. He sought additional temporary

total disability benefits from March 6, 2013 to a date

yet to be determined, additional medical and attorney’s

fees.

The main issue is whether the claims currently

raised were litigated in a prior hearing.  If there was

a change in the evidence, then res judicata would not

bar this hearing.  Cox. v. Keahey, 84 Ark. App. 121, 133

S.W.3d 439 (2003); Gwin v. R.D. Hall Tank Co., 10 Ark.

Appl. 12, 660 S.W.2d 947 (1983); Cariker v. Ozark

Opportunities, 65 Ark. App. 60, 98 S.W.2d 736 (1999). 

The claimant received pain management by Dr. Qureshi

since the February 2013 opinion in which he was awarded
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additional medical treatment by that doctor.  Prior to

the first hearing, the claimant was “better” with this

treatment.  However, the claimant’s condition had

worsened, such that epidural steroid injections were

ineffective, while nerve block injections performed by

Dr. Qureshi provided temporary relief.  Dr. Qureshi also

performed radiofrequency nerve ablation, but it was too

early to tell whether it was successful.  If so, it

would be repeated as necessary.  The medications

prescribed by Dr. Qureshi benefitted his condition, but

the claimant’s medical condition had worsened.  He was

unable to meet the physical demands of his job, and the

necessary medications and their effects also limited his

ability to work.  He could not walk more than one

hundred yards, sit for long periods of time, or lift

more than ten pounds.  He had qualified for Social

Security disability benefits.  The evidence shows that

the claimant’s condition has worsened since the last

hearing and order, and that he requires continued

treatment by Dr. Qureshi to manage the consequences of

his compensable injury.  These specific issues were not

addressed in the November 2012 hearing, because the

circumstances did not exist yet.  He had not experienced
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a worsening of his symptoms yet.  Therefore, res

judicata does not bar this claim.

This treatment is causally connected to and

part of continuing treatment of the claimant’s

compensable injury. The treatment by Dr. Qureshi,

designed to reduce and manage the claimant’s pain and to

improve his condition, is clearly reasonable and

necessary, because of the severity of the claimant’s

injury and symptoms and because that treatment is

creating improvement.  The functional capacity

evaluation which Dr. Qureshi has stated is a condition

precedent to his possible return to work is also

reasonable and necessary.  The respondents should be

responsible for this reasonable and necessary treatment

of the claimant’s compensable injury.

The claimant is also entitled to temporary

total disability benefits.  The claimant was released to

light duty at maximum medical improvement in July 2012. 

After that time, the claimant’s condition deteriorated,

requiring the use of epidural steroid injections (which

are active treatment) and other therapeutic modalities,

including nerve blocks and radiofrequency nerve

ablation.  Clearly, the claimant was receiving active
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treatment and not just pain medication.  On March 6,

2013, Dr. Qureshi stated that the claimant could not

work at any job requiring manual labor and that the

claimant needed a functional capacity evaluation to

determine if the claimant could return to work.  The

claimant’s entitlement to temporary total disability

benefits is not barred by the doctrine of res judicata,

due to the change in the claimant’s physical condition

as evidenced by his need for treatment, and by the fact

that in July 2012, Dr. Baskin felt that while the

claimant needed a functional capacity evaluation, he

could return to work at light duty, lifting up to thirty

pounds, but in March 2013, Dr. Qureshi stated that the

claimant could do no manual labor at all.   The claimant

entered a new healing period, during which he could not

work, on March 6, 2013, which will continue at least to

the completion of the functional capacity evaluation. 

Thus the claimant is entitled to additional temporary

total disability benefits from March 6, 2013, to a date

yet to be determined. 

The claimant is also entitled to an attorney’s

fee upon the indemnity benefits awarded, because the

respondents controverted the claimant’s entitlement to
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any benefits.

For the foregoing reasons, I must respectfully

dissent from the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


