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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  G207033   

WILLIAM SHAMPINE,
EMPLOYEE                                CLAIMANT

MOUNT MAGAZINE STATE PARK, 
EMPLOYER                               RESPONDENT 

PUBLIC EMPLOYEE CLAIMS DIVISION,
INSURANCE CARRIER                       RESPONDENT 
     

OPINION FILED OCTOBER 28, 2014

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE M. JERED MEDLOCK,
Attorney at Law, Fort Smith, Arkansas.

Respondents represented by the HONORABLE ROBERT H.
MONTGOMREY, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of the

Administrative Law Judge filed June 3, 2014.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The stipulations agreed to by the parties at
the pre-hearing conference conducted on
January 8, 2014, and contained in

          a pre-hearing order filed January 13, 2014,    
          are hereby accepted as fact.

2.   The claimant has proven by a preponderance of  
     the evidence that he is entitled to a total    
     anatomical impairment rating of 12 percent to  
     the person as a whole.
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3.   The claimant has proven by a preponderance of 
the evidence that he is entitled to wage loss  
disability in an amount that would be equal to 
18 percent in whole person impairment. This    
amount is above and beyond the claimant’s 12   
percent total anatomical impairment rating.

4.   The claimant has proven by a preponderance of
the evidence that he is entitled to an
attorney’s fee in this matter that is
commensurate with the benefits awarded herein
and the Arkansas Workers’ Compensation Act.
However, I note that the claimant’s

     attorney is only entitled to an attorney’s fee 
          on 7 percent of the anatomical impairment      
          award as 5 percent had previously been agreed  
          to by the respondents which makes a total      
          anatomical impairment of 12 percent in this    
          matter.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the June 3, 2014 decision of

the Administrative Law Judge, including all findings of

fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.
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All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge's

decision in accordance with Ark. Code Ann. § 11-9-809

(Repl. 2002).

Since the claimant’s injury occurred after July 1,

2001, the claimant’s attorney’s fee is governed by the

provisions of Ark. Code Ann. § 11-9-715 as amended by

Act 1281 of 2001.  Compare Ark. Code Ann. § 11-9-715

(Repl. 1996) with Ark. Code Ann. § 11-9-715 (Repl.

2002).  For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner
                       

Commissioner McKinney Dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion finding that the claimant proved by a
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preponderance of the evidence that he sustained seven

percent (7%) anatomical impairment above the five

percent (5%) already accepted by the respondent-carrier,

and to eighteen percent (18%) wage-loss above his

permanent physical impairment rating due his compensable

shoulder injury of July 30, 2012.

          My carefully conducted de novo review of this

claim in its entirety reveals that the claimant’s

additional seven percent (7%) anatomical impairment

rating is based upon active range-of-motion testing, the

results of which cannot form the basis of a valid

impairment rating.  See, Hayes v. Wal-Mart Stores, 71

Ark. App. 207, 29 S.W.3d 751 (2010).  Moreover, the

preponderance of the evidence in this claim fails to

support an award of eighteen percent (18%) wage-loss in

that the credible evidence reveals that the claimant

lacks motivation to return to work.  Therefore, the

award of eighteen percent (18%) wage-loss in this claim

is excessive and should be reversed.

          It was stipulated that the claimant sustained

a compensable right shoulder injury on July 30, 2012

during the course of his employment as a laborer/driver

for the respondent-employer.  The record reveals that

the claimant underwent surgery for this injury on

January 31, 2013, at the Physician’s Speciality Hospital
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in Fayetteville.  More specifically, Dr. Wesley Cox

performed a right arthroscopic anterior labral procedure

with limited glenohumeral debridement in order to

address a right shoulder traumatic dislocation,

superimposed long thoracic nerve palsy with scapular

winging, and a partial thickness intra articular

subscapular tear.  

          Subsequently, the claimant underwent a

functional capacity evaluation performed at Lee Physical

Therapy P.A., by John Lee, PT, CWCE, on October 17,

2013.  The summary report of this evaluation shows that

the claimant gave a reliable physical effort, as well as

reliable reports of pain and disability.  The results of

this evaluation demonstrated that the claimant could

perform work in the Medium category of physical demands

as outlined by the Department of Labor.  The claimant

failed to demonstrate an ability to perform work above

seventy-two (72) inches with his right upper extremity,

however, due to limited range-of-motion.  According to

Mr. Lee, the claimant sustained twelve percent (12%)

permanent physical impairment to the body as a whole as

a result of his compensable injury.  Mr. Lee detailed

the claimant’s impairment rating as follows:

          Impairment Rating
          Mr. Shampine’s active ROM of the right         
          shoulder is as follows, (the associated        
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          impairment due to limitation is in             
          parenthesis). Using the AMA Guides to the      
          Evaluation of Permanent Impairment, 4th        
          Edition, Chapter 3, pgs 43-45.

          Right Shoulder AROM: Flexion = 100N (5%)
                         Extension = 50N (0%)
                         Abduction = 80N (5%)   
                         Adduction = 45N (0%)
                         Internal Rotation = 60N (2%)
                         External Rotation = 70N (0%)
                                                       
                                             Total Upper Extremity Impairment Rating (UEI) 
           for ROM = 12%

           Referencing Table 3 on page 20 of The Guides, 
           regarding the relationship between Impairment 
           of the Upper Extremity to Impairment of the   
           Whole Person, a 12% UEI equates to a 7%       
           Impairment of the Whole Person. Therefore,    
           his final impairment is 12% UEI or a Whole    
           Person Impairment (WPI) of 7% related to      
           range of motion. 

           Mr. Shampire (sic) also demonstrates a palsy  
           of the Long Thoracic Nerve of the right       
           shoulder girdle. Due to the palsy, his        
           serratus anterior (long thoracic nerve, Table 
           10, p. 47) muscle strength is graded a 3/5.   
           According to Table 15, page 54 of The Guides, 
           the Maximum upper extremity impairment due to 
           motor deficit of the long thoracic nerve is   
           15% x 50%, or 8% which equates to a 5% WPI.

           Using the Combined Values Chart (p. 322) to   
           combine two WPI impairments (7% and 5%)       
           yields a combined value of 12% WPI.           
           Therefore, Mr. Shampine’s final Whole Person  
           Impairment is 12%.

           In a follow-up clinic report dated October

31, 2013, Dr. Cox agreed with Mr. Lee’s functional

capacity evaluation and final findings.  The Comments

section of Dr. Cox’s PLAN portion of this report

reflects as follows:
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          William is here to go over functional capacity 
          evaluation and impairment rating.  I 
          have gone over these results with him. It has  
          been determined, there is twelve percent 
          whole person impairment.  And I agree with     
          this finding. From a labral standpoint the     
          pain and instability he was having from that   
          tear is gone. He says his shoulder, below      
          shoulder level was doing really well, the      
          nerve dysfunction continues to bother him      
          above shoulder level of course.  It is         
          possible that he continues to make some gains  
          neurologically over time, but For (sic) all    
          intents and purposes, the shoulder is as good  
          as it will be and I would consider him at      
          maximum medical improvement.

          The administrative law judge, and now the

majority, found that the claimant is entitled to a

twelve-percent (12%) whole person impairment rating in

spite of the fact that Mr. Lee based a portion of this

rating on subjective range-of-motion testing.  According

to the administrative law judge, “there are objective

findings that support this impairment rating

specifically found in Dr. Cox’s operative report dated

January 31, 2013.”  In particular, the administrative

law judge stated that the claimant’s post-operative

diagnosis of right shoulder traumatic dislocation, right

shoulder anterior labral tear, right shoulder

superimposed long thoracic nerve palsy with scapular

winging, and partial thickness intra articular

subscapularis tear are noted in Dr. Cox’s operative

report.  Thus, the administrative law judge reasoned
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that these operative findings were objective medical

findings which support the impairment rating described

both in the claimant’s functional capacity evaluation

report and agreed upon by Dr. Cox.  I cannot agree.

         In comparing the instant claim to a previous

claim, the administrative law judge found that the

impairment rating noted in the claimant’s functional

capacity evaluation and agreed upon by Dr. Cox is

“supported by objective medical findings in the form of

the operative report of Dr. Cox that was generated after

he performed surgical intervention on the claimant’s

right shoulder....”  (See, Wayne Smith Trucking, Inc.

and Arkansas Trucking Association v. Danny McWilliams,

2011 Ark. App. 414, 384 S.W.3d 561 (2011), where the

court found that a scar on the claimant’s head

constituted supportive objective medical findings for

the claimant’s impairment rating.)  None of the parties

in the instant claim appear to dispute that the claimant

has objective medical findings to support a physical

impairment rating.  The respondents have accepted and

are paying a five percent (5%) permanent physical

impairment rating pursuant to the claimant’s palsy. 

However, the respondents raise a legitimate objection

with regard to the seven percent (7%) permanent physical
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impairment rating assessed pursuant to the claimant’s

active range-of-motion testing.

          The law here is firmly established.  Ark. Code

Ann. § 11-9-704(c)(1) (Supp. 2009) provides that “[a]ny

determination of the existence or extent of physical

impairment shall be supported by objective and

measurable physical or mental findings.”  Objective

findings are those findings which cannot come under the

voluntary control of the patient.  Ark. Code Ann. § 11-

9-102(16)(A)(i)(Supp. 2009).  With regard to the medical

findings other than those which are specifically

precluded from being considered objective, a medical

finding may be considered objective only if it is the

result of a diagnostic procedure which does not come

under the voluntary control of the patient. Department

of Parks & Tourism v. Helms, 60 Ark. App. 110, 959

S.W.2d 749 (1998).  When the Commission determines

physical or anatomical impairment, complaints of pain,

straight-leg raising tests, or active range-of-motion

tests shall not be considered objective findings.  Ark.

Code Ann. §11-9-102(16)(A)(ii)(a)&(b).

          While the statute and commission rules require

that impairment ratings be based upon the AMA

Guidelines, Fourth Edition, not everything in the

Guidelines is admissible under the Act.  Burks v. RIC,
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Inc., and Bridgefield Casualty Ins. Co., 2010 Ark. App.

862, ___ S.W.__ ___ (2010).  In other words, although

pain, active range-of-motion, and straight-leg-raising

tests are criteria used in the Guidelines, they may not

be used in Arkansas for assessment of impairment in

workers’ compensation cases. Id. 

          Mr. Lee plainly stated that he based the

claimant’s seven percent (7%) permanent physical

impairment rating on the claimant’s active range-of-

motion of his right shoulder.  Clearly, this is not

permitted by our Workers’ Compensation statute. 

Therefore, regardless of who made this determination or

who agrees with it, the claimant’s award of an

additional seven percent (7%) permanent physical

impairment is not based on objective medical findings

and it should be reversed.  Thus, while the five percent

(5%) impairment rating accepted and paid by the

respondents is supported by objective medical findings,

the additional seven percent (7%) impairment awarded by

the majority is not.  Therefore, I dissent from the

majority finding in this matter.

          With regard to wage-loss, the evidence in this

claim shows that eighteen percent (18%) wage-loss as

awarded by the administrative law judge and affirmed and
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adopted by the majority is excessive and should be, at

the very least, reduced, if not entirely dismissed.  

         Wage-loss is the extent to which a compensable

injury has affected a claimant’s ability to earn a

livelihood.  Emerson Elec. v. Gaston, 75 Ark. App. 232,

58 S.W.3d 848 (2001).  When a claimant has an impairment

rating to the body as a whole, the Commission has the

authority to increase the disability rating based upon

wage-loss factors.  Lee v. Alcoa Extrusion, Inc., 89

Ark. App. 228, 201 S.W.3d 449 (2005).  The Commission is

charged with the duty of determining disability based

upon a consideration of medical evidence and other

factors affecting wage-loss such as the claimant’s age,

education, and work experience. Id.  In addition, a

claimant’s motivation to work, post-injury income,

credibility, and demeanor may be considered by the

Commission in determining wage-loss.  Henson v. Gen.

Elec., 99 Ark. App. 129, 257 S.W.3d 908 (2008). 

          The record shows that the claimant was

released to return to work in October of 2013, following

his July, 2012, shoulder injury and resulting surgery. 

The claimant’s resultant functional capacity evaluation

demonstrated that he could work in the Medium

classification of work as defined by the Department of

Labor.  The claimant graduated high school, and he can
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read, write, operate a cash register, and drive.  In

addition, the claimant underwent two years of vo-tech

training in agricultural mechanics while in high school. 

At thirty-six (36) years-of-age, the claimant has worked

in construction, for a moving company, and at a gas

station.  Furthermore, the claimant gained various

transferable skills when he worked as an automotive

road-side assistant, an appliance installer, and an

account manager for a Rent-A-Center.  The claimant was

offered vocational assistance by the respondents

following his 2012 right shoulder injury, which he

declined to accept.  The claimant testified that his job

search since his injury has consisted of three (3)

inquiries.  Moreover, the claimant has failed to seek

employment opportunities outside of his hometown of

Paris, Arkansas even though he can drive and such

opportunities there are limited.  

          The claimant’s lack of interest in pursuing

employment, even though he has been released and cleared

to return to work, demonstrates a lack of motivation on

his part to return to work.  Because the claimant lacks

motivation to return to work, and he can work in the

Medium work classification, the claimant has failed to

prove that he is entitled to eighteen percent (18%)
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wage-loss benefits above his anatomical impairment

rating.  Therefore, these benefits should be denied. 

          Based upon the above and foregoing, I find

that the claimant has failed to prove by a preponderance

of the evidence that he is entitled to an additional

seven percent (7%) anatomical impairment rating or to

eighteen percent (18%) wage-loss benefits above his

anatomical impairment rating.  Therefore, I respectfully

dissent from the majority opinion in this claim.

                                                        
                              KAREN H. McKINNEY, Commissioner
                       


