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Decision of Administrative Law Judge:  Affirmed.

OPINION AND ORDER

The respondents appeal an administrative law judge’s

opinion filed March 10, 2014.  The administrative law judge

found that the claimant proved he was performing employment

services at the time of his accidental injury.  After

reviewing the entire record de novo, the Full Commission

finds that the claimant proved by a preponderance of the

evidence that he sustained a compensable injury.  
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I.  HISTORY

Bobby Shadwick, now age 61, testified that he became

employed with the respondents, Riceland Foods, in 1980.  

The parties stipulated that an employment relationship

existed on January 16, 2013.  The claimant testified on

direct examination:

Q.  In January of 2013, could you explain to the
judge your duties?

A.  What I did that night?

Q.  Well, what was your job?

A.  Well, I had to go get the truck and come back,
was going to Jonesboro, but the roads were too
bad, so they said don’t go, and sent us over to
another building to kind of clean it up.

Q.  Let me back up.  Your normal job is a truck
driver.

A.  Yes.

Q.  And when you go to the - I’m going to call it
the premises, but I’m not trying to make any legal
description.  When you - it’s a normal day and
you’re going to drive the truck, I assume you
drive your vehicle from home to what building do
you drive it to on the Riceland property?

A.  Off to the RITO department building....

Q.  You call it the RITO department.  Is that
where the vehicles are?

A.  They’re beside the parking lot.  RITO is
beside the parking lot.  
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Q.  So you go to the parking lot, park your car,
employee parking lot.  Is that right?

A.  Yes.

Q.  And then do you have to go into a building?

A.  Yeah, we clock in.  

Q.  Then what do you do on a regular day?

A.  Clock in and go to the RITO building to find
out what the supervisor wants us to do....

Q.  And now, then, just describe from when you
left your home to when this accident happened,
describe what happened that day to Judge Hogan.

A.  Okay.  We went to work, clocked in, went to
the RITO office to see whether we’re going to run
that night or not, and he said, I hadn’t found out
yet, said go over then and get your trucks and
bring them back over here and then I’ll tell you
when I find out.  So we didn’t - the roads were so
bad, we didn’t do any trucking that night....

Q.  Where did you go get the trucks?

A.  About a mile across town at the Ryder parking
lot....

Q.  You got your trucks from the parking lot and
you brought them back to the RITO building.

A.  Yes....

Q.  And [your shift supervisor] made the decision
- what decision did he make?

A.  That we wasn’t going to drive that night.

Q.  So when you don’t drive, what do they do -
what do you do there?
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A.  Well, he sent us over to another building to
clean it up.  So we went and cleaned it up.  

Q.  And then what happened?

A.  And then after we cleaned it up, while I was
going out to the truck and that’s when I fell....

Q.  What were the reason or reasons that you were
going out to the truck for?

A.  Well, it had to be moved back to the parking
lot. 

Q.  Well, did you have your lunch in the truck?

A.  Yes.  

Q.  Were you going to eat your lunch and drive the
truck back?

A.  Yes.  I was going to eat my sandwich and then
take the truck back to the parking lot....

Q.  What part of your body was injured?

A.  Right wrist and cracked a small bone in my
elbow and fell on the back of my head.  

The respondents’ attorney cross-examined the claimant:

Q.  What the whole thing comes down to, you
couldn’t drive that truck because it was too icy
and they wasn’t going to send you out on the roads
because of the ice.  Is that right?

A.  Yes.  

Q.  Even though you had taken the truck over to
the building where you were going to clean inside,
you left the truck out there, and they said, we’re
not driving trucks today, we’re going to clean
this building.
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A.  Yes.  

Q.  And when you got through cleaning, you decided
to take a break and go out and eat your lunch.

A.  Yes, eat my sandwich and then I had moved the
truck so - 

Q.  But the reason that you were where you were at
the time you were was because you were going out
there to take a break and eat your sandwich. 
After you did that, you were going to move the
truck.  Is that right?

A.  I had to move the truck so I waited till
then....

Q.  So while en route to this truck to go eat your
sandwich, you fell before you ever got to the
truck.

A.  Yes....

Q.  So your lunch was in that truck and, for you
to get it, you had to get between that building on
that icy parking lot and get to the truck.

A.  Yes....

Q.  Now, what is a break as far as you’re
concerned working for Riceland?

A.  Just have time to eat a sandwich, keep going. 
We don’t have no - it’s paid....

Q.  But in order for you to eat your lunch or take
a break or do what you were going to do, you had
to go get your lunch out of that truck.

A.  Yes.

Q.  Did you ever get to eat your lunch?

A.  No.
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The claimant returned to work for the respondents

following the accident.  The claimant was seen at Stuttgart

Medical Clinic on January 30, 2013: “f/u on (R) wrist

sprain/(R) arm/contusion elbow.  Date of inj 1-16-13.”  An

MRI of the claimant’s right wrist was taken on February 15,

2013, with the following findings:

There is a bone contusion involving the
triquetrum.  There is a DISI configuration
of the carpals.  There is separation of the
scapholunate, from scapholunate ligament tear.  No
significant ulnar variance.  
TFCC: The triangular fibrocartilage complex
appears intact.  No evidence for tear.
Ligaments: Scapholunate ligament is torn with
widening of the joint at the junction of the
scaphoid and lunate.  Lunate triquetral ligament
is intact.  The dorsal and volar radial ulnar
ligaments are intact.  
Carpal tunnel: The median nerve has unremarkable
MR appearance.  There is no bowing of the flexor
retinaculum.  There are no masses in the carpal
tunnel. 
Tendons: The long flexor and long extensor tendons
are unremarkable.  
Synovial space: There is a small amount of fluid
in the radiocarpal and mid carpal joint space. 
There is trace fluid in the distal radial ulnar
joint space....
IMPRESSION: (1) Scapholunate ligament tear with
DISI deformity.  
(2) Bone contusion of the triquetrum.  

Dr. David L. Wassell examined the claimant on February

28, 2013:

The patient is a 60-year-old male who works at
Riceland Foods who states that he fell recently
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injuring the right wrist.  This occurred some time
back in December or possibly more recently....
He complains of chronic, nagging pain in the
wrist, particularly when pushing anything heavy. 
He has been wearing a cock-up wrist splint when he
works.  His job is primarily as a heavy equipment
operator or driver, but he does do some 
lifting of heavy equipment....
The MRI performed of the wrist shows a
scapholunate ligament tear with a DISI
deformity.  There is also a contusion of the
triquetrum.  

Dr. Wassell’s impression was “Right wrist scapholunate

ligament tear.  PLAN: I am recommending continued use of the

wrist splint.  I am also referring him to Dr. Wirges for

evaluation and treatment.  More than likely I would

anticipate that this may need surgical repair in order to

hopefully avoid longterm sequelae of the wrist injury.”

Dr. Richard S. Wirges began treating the claimant on

March 15, 2013:

This is a 60-year-old gentleman, right-hand
dominant, who states he does not remember any
injury in the past, and has not really had any
pain at all in his right wrist until he fell back
in January.  When he fell, he fell on an
outstretched hand. He has had pain and discomfort

          ever since.  It seems to be to the mid to radial   
     side of his wrist....Plain films show a Terry-     
     Thomas sign with abnormal widening from the        
     scaphoid and the lunate, and he has pain and       
     discomfort in this area.  Watson’s test is         
     negative though.  There is no click and really a   
     little soreness, but nothing major, and the        
     concern is that on x-rays too he looks like he     
     already has some radiocarpal arthritis with some
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narrowing, and our concern is could this actually have
been an older injury in the past that has just been
worsened or aggravated by this injury here at the
beginning of this  calendar year.  He had an MRI that
showed bone contusion involving the triquetrum, a DISI
deformity in the carpal bones, and separation of the
scapholunate, consistent with a scapholunate
interosseous ligament tear.  Of note, his hand also has
atrophy of the thenar muscles.  He has numbness in the
median nerve distribution area, positive Tinel’s and
compression tests.  I do think he has significant
carpal tunnel syndrome as well, with already muscle
atrophy....

DIAGNOSIS: Right scapholunate interosseous
ligament rupture, question of he already has a
scapholunate advanced collapse (SLAC) wrist,
already arthritic changes.

TREATMENT PLAN: 1.  The main reason for this is
that if he has no arthritic changes, we can try to
perform a scapholunate interosseous ligament 
reconstruction and repair.  If there are already
arthritic changes, he needs a scaphoid excision,
possible radial styloidectomy, and a four corner
fusion.  So, at this point we are going to get the
CAT scan to see what our treatment options
are and we will see him back afterwards to review
the results.
2.  He also is going to need a right carpal tunnel
release, as there is a difference in
his right hand to his left hand and difference in
the thenar musculature and the
numbness, and we are talking about how this can    

          progressively worsen....

A CT scan of the claimant’s right wrist was taken on

March 19, 2013, with the following impression:

1.  There is a significant widening between the
navicular and lunate carpal bone.
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This is consistent with ligamentous tear.  The
lunate carpal bone is tilted palmarly. This is
dislocated.  
2.  There is a fracture to the triquetrum.  No
significant displacement of fragments
are noted.  This does not appear adequately
healed.

The claimant followed up with Dr. Wirges on April 2,

2013:

We sent him for a CAT scan to evaluate the
arthritic changes and he is back with the results. 
The CAT scan shows that he has arthritic changes
between the scaphoid and the radial styloid, even
almost starting to fuse in that area.  It also
looks like he had some minor trauma to his
triquetrum.  They are calling it a fracture.  When
I review the films, though, I am not thinking this
is a fracture.  They also talk about the lunate
being palmarly dislocated.  This is not the case.  
This is just a DISI deformity from a chronic
scapholunate interosseous ligament advanced SLAC
wrist with arthritic changes around the scaphoid
and radial styloid, but the lunate facet does seem
to be spared, at least by the CAT scan.  It
does affect his function and his comfort.  He has
tried braces and anti-inflammatories and has not
gotten any relief, and that is why I am discussing
continuing medical/conservative treatments with
even steroid injections versus surgical treatment. 
He would like to proceed with the surgical
treatment, which we explained in great detail to
the patient, including the risk of maybe even a
total wrist fusion.  At this point it looks like
he is a candidate for radial styloidectomy,
scaphoid excision, partial wrist denervation,
four-corner fusion, and synovectomy....
1.  At this point in time, after discussing
multiple options with the patient, we are
going to set him up to proceed to the operating
room for a four-corner fusion, scaphoid excision,
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radial styloidectomy, partial wrist denervation,
and synovectomy....    

Dr. Wirges performed surgery on April 9, 2013: “1. 

Right wrist synovectomy.  2.  Right wrist partial

denervation.  3.  Right wrist extensor pollicis longus

tendon radialization.  4.  Right wrist four-corner fusion

with scaphoid excision.  5.  Right wrist partial radial

styloidectomy.  6.  Right carpal tunnel release.  7.  Short-

arm plaster splint.  8.  C-arm interpretation.”  The pre-

and post-operative diagnosis was “1.  Right wrist advanced

SLAC (scapholunate advanced collapse) wrist.  2.  Right

carpal tunnel syndrome.”

Dr. Wirges provided follow-up treatment after surgery,

and reported on June 14, 2013:

This is a 60-year-old gentleman who is now
approximately just over two months post right
wrist four-corner fusion, scaphoid excision,
carpal tunnel release secondary to advanced SLAC
wrist, and also had ulnar translocation.  X-rays
show the ulnar translation is stable at the
lunate....Fusion actually looked pretty solid.  He
is vascularly intact.  He has no pain to palpation
or compression....He is happy with the results. 
We did discuss with him that we were worried and
concerned about the capitate head and how the
fusion of that lunate could wear and eventually
have arthritis of that radiocarpal joint,
specifically at the radiolunate facet, and that he
could even need a total wrist fusion in the
future....
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DIAGNOSIS: Just over two months status post right
wrist four-corner fusion with scaphoid excision,
carpal tunnel release secondary to scapholunate
advanced collapse disease and carpal tunnel
syndrome.

TREATMENT PLAN: At this point in time, we will let
him start returning back to his normal activities. 
He knows he can have problems in the future.  He
will let us know if anything changes.  Followup
will be on an as-needed basis.

The claimant’s testimony indicated that he returned to

work on or about June 14, 2013.     

A pre-hearing order was filed on January 29, 2014.  The

claimant contended that he “fell and injured his wrist in

his employer’s parking lot.  He was in the parking lot with

the intention of eating his dinner, returning the company

truck back to the plant, and bringing his personal vehicle

to the mill.  He seeks payment of medical expenses,

temporary total disability benefits from ___ to ___, a __%

impairment rating and attorney’s fees.”  The respondents

contended that “the claimant was on break at the time of the

accident and was not performing employment services.”  The

parties agreed to litigate the following issues:

“Compensability, medical expenses, temporary total

disability benefits, permanent partial disability benefits,

and attorney’s fees.  All other issues are reserved.”  
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A hearing was held on February 21, 2014.  At that time,

the claimant contended that he was entitled to temporary

total disability benefits from April 9, 2013 until June 14,

2013.  The claimant reserved the issue of permanent

anatomical impairment.  The respondents contended that the

claimant’s medical treatment and surgery was not causally

related to the January 16, 2013 accidental injury.  

An administrative law judge filed an opinion on March

10, 2014.  The administrative law judge found that the

claimant was performing employment services at the time of

his injury.  The administrative law judge awarded the

claimant medical treatment and temporary total disability

benefits.  The respondents appeal to the Full Commission.

II.  ADJUDICATION

Act 796 of 1993, as codified at Ark. Code Ann. §11-9-

102(4)(Repl. 2002), provides:

(A) “Compensable injury” means:
(i) An accidental injury causing internal or
external physical harm to the body ...
arising out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is “accidental”
only if it is caused by a specific incident and is
identifiable by time and place of 
occurrence[.]...
(B) “Compensable injury” does not include:
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(iii) Injury which was inflicted upon the employee
at a time when employment services were not being
performed[.]  

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code Ann.

§11-9-102(4)(D)(Repl. 2002).  “Objective findings” are those

findings which cannot come under the voluntary control of

the patient.  Ark. Code Ann. §11-9-102(16)(A)(i)(Repl.

2002).

The employee has the burden of proving by a

preponderance of the evidence that he sustained a

compensable injury.  Ark. Code Ann. §11-9-102(4)(E)(i)(Repl.

2002).  Preponderance of the evidence means the evidence

having greater weight or convincing force.  Metropolitan

Nat’l Bank v. La Sher Oil Co., 81 Ark. App. 269, 101 S.W.3d

252 (2003).

An administrative law judge found in the present

matter, “2.  The claimant has proven by a preponderance of

the evidence that he was performing employment services at

the time of the injury to the right wrist.  The fall

aggravated a pre-existing condition necessitating surgery

which was reasonable and necessary in relation to the injury

sustained.”  The Full Commission reviews an administrative
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law judge’s opinion de novo, and it is the duty of the Full

Commission to conduct its own fact-finding independent of

that done by an administrative law judge.  Crawford v. Pace

Indus., 55 Ark. App. 60, 929 S.W.2d 727 (1996).  The Full

Commission makes its own findings in accordance with the

preponderance of the evidence.  Tyson Foods, Inc. v.

Watkins, 31 Ark. App. 230, 792 S.W.2d 348 (1990).

The Full Commission finds that the instant claimant

proved by a preponderance of the evidence that he sustained

a compensable injury.  The respondents contend that the

claimant was not performing employment services at the time

he slipped and fell.  An employee is performing employment

services when he is doing something that is generally

required by his employer.  Hudak-Lee v. Baxter Regional

Hosp., 2011 Ark. App. 3, 378 S.W.3d 77 (2011).  The test is

whether the injury occurred within the time and space

boundaries of the employment, when the employee was carrying

out the employer’s purpose or advancing the employer’s

interest, directly or indirectly.  Id.  The issue of whether

an employee was performing employment services depends on

the particular facts and circumstances of each case.  Id.  
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The Commission is bound to examine the activity the

claimant was engaged in at the time of the accident in

determining whether or not he was performing employment

services.  Hill v. LDA Leasing, 2010 Ark. App. 271, 374

S.W.3d 268 (2010).  An injury suffered by an employee while

on a break is compensable if the employer has imposed some

duty or requirement to be fulfilled by the employee during

the break.  Moncus v. Billingsley Logging & American Ins.

Co., 366 Ark. 383, 235 SW.3d 877 (2006).  The activity being

performed at the time of the injury must also be inherently

necessary for the performance of the employee’s job.  Smith

v. City of Fort Smith, 84 Ark. App. 430, 143 S.W.3d 594

(2004).  In addition, the employer must receive some benefit

from the activity being performed at the time of the injury. 

McKinney v. Trane Co., 84 Ark. App. 424, 143 S.W.3d 581

(2004).  

In the present matter, the parties stipulated that the

employment relationship existed on January 16, 2013.  The

claimant credibly testified that he drove his personal

vehicle to Riceland’s “RITO” department building.  The

claimant then clocked in at the respondent-employer’s

premises, and subsequently drove a company truck back to the
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RITO department building.  The claimant testified that his

supervisor instructed him to perform cleaning work on the

respondents’ premises, because the roads were icy and too

dangerous for travel.  The claimant testified that after

cleaning the assigned building, he began walking to the

company truck in order to eat his lunch and drive the truck

back to the assigned parking area.  The claimant slipped and

injured his right wrist on his way to the company vehicle.

The Full Commission finds that the claimant was

performing employment services at the time he slipped and

fell.  The claimant was “on the clock” and was being paid at

the time of the accident, and he was on the respondent-

employer’s premises.  The claimant was responsible for

taking care of the company truck and credibly testified that

he usually ate lunch in the truck.  The claimant testified

he was walking to the truck in order to eat lunch and drive

the truck back to the assigned parking area.  We find that

the claimant was doing something that was generally required

by his employer at the time he slipped and fell, i.e.,

walking to the truck in order to drive the truck back to the

parking lot where the truck was kept.  We also find that the

claimant was at least indirectly advancing the employer’s
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interests at the time he slipped and fell.  The claimant

testified that he was not allowed to leave the respondent-

employer’s premises during lunch, and we have already noted

that the claimant was being paid at the time of the

accident.

The Full Commission finds that the claimant proved by a

preponderance of the evidence that he sustained a

compensable injury.  The claimant proved that he sustained

an accidental injury causing physical harm to his right

wrist.  We find that the claimant was performing employment

services at the time of the injury and that therefore the

injury arose out of and in the course of employment.  The

injury required medical services and resulted in disability. 

In addition, the claimant established a compensable injury

by medical evidence supported by objective findings, namely,

the scapholunate ligament tear and bone contusion shown on

the February 15, 2013 MRI of the claimant’s right wrist. 

These objective medical findings were causally related to

the compensable injury and were not the result of a prior

injury or pre-existing condition.    

Based on our de novo review of the entire record, the

Full Commission finds that the claimant proved he sustained
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a compensable injury on January 16, 2013.  The claimant

proved that the medical treatment he received following the

compensable injury, including surgery performed by Dr.

Wirges on April 9, 2013, was reasonably necessary in

accordance with Ark. Code Ann. §11-9-508(a)(Repl. 2002). 

The claimant proved that he was entitled to temporary total

disability benefits from April 9, 2013 until June 14, 2013. 

See Wheeler Constr. Co. v. Armstrong, 73 Ark. App. 146, 41

S.W.3d 822 (2001).  The claimant’s attorney is entitled to

fees for legal services in accordance with Ark. Code Ann.

§11-9-715(Repl. 2002).  For prevailing on appeal to the Full

Commission, the claimant’s attorney is entitled to an

additional fee of five hundred dollars ($500), pursuant to

Ark. Code Ann. §11-9-715(b)(Repl. 2002).  

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

         

             



SHADWICK - G301151 19

Commissioner McKinney dissents.

DISSENTING OPINION

          The claimant admitted that he was walking to his

truck in order to eat his lunch, then take his truck back to

the lot where it was kept: in that order.  Because the

claimant intended to eat lunch before he returned the truck

to its lot clearly demonstrates that the claimant intended

to take his personal lunch break and then resume his

employment activities.  He was not carrying a personal item

to his truck with the intention of driving the truck back to

its lot.  Rather, he was walking to his truck because that

is where he had left his lunch, and he planned to sit in his

truck and eat his lunch due to the inconvenience that the

icy weather presented that day.  Notwithstanding that the

claimant could take his lunch break whenever he chose, the

claimant agreed that the respondent-employer provided a

lunch break during which time he was not required to work. 

Therefore, I find that the facts of this particular claim

show that the claimant was not carrying out the employer’s

purposes and advancing the employer’s interests when he

slipped and fell on the way to his lunch break, whether he

intended for his next employment activity to be that of
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driving the truck back to its lot or not.  Because the

claimant was on his way to his lunch break, after which he

planned to resume his work activities, I find that the

claimant was not performing employment services at the time

of his injury. 

          Because I find that the claimant was not

performing employment services at the time of his injury, I

respectfully dissent form the majority opinion finding that

he was performing employment services and, thus, finding

that the claimant proved he sustained a compensable injury.

          Even if I were to agree with the majority opinion

finding compensability, which I do not, the claimant has

failed to prove that his medical treatment, primarily his

surgery, was for any other purpose than to correct carpal

tunnel syndrome and SLAC wrist.  Clearly, these two

conditions are degenerative in nature, and, therefore, the

respondents should not be liable for any procedure to

alleviate the symptoms caused by these conditions.  Here,

the record is replete with medical proof that the claimant

sustained a right wrist sprain as the result of his January,

2013, accident - only.  Therefore, I dissent from awarding



SHADWICK - G301151 21

the claimant any medical treatment outside of specific

treatment for his temporary wrist sprain.

                                                      
                         KAREN H. MCKINNEY, Commissioner 

 

                       


