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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. G200160

MARSHA RICHARDSON SAMUELSON, EMPLOYEE  CLAIMANT

ARVEST BANK, EMPLOYER RESPONDENT

THE HARTFORD,
CARRIER/TPA RESPONDENT

OPINION FILED DECEMBER 16, 2014

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EVELYN BROOKS,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE CURTIS NEBBEN,
Attorney at Law, Fayetteville, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed July 18, 2014.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The stipulations agreed to by the parties
at the prehearing conference conducted on
January 16, 2014, and contained in an
amended pre-hearing order filed April 22,
2014, are hereby accepted as fact.

2. The claimant is entitled to weekly wages rates
in the amount of $368 for temporary total
disability and $276 for permanent partial
disability.
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3. That the claimant has failed to prove by
a preponderance of the evidence that her
cognitive impairment is a compensable
consequence of her admittedly compensable
neck or cervical spine injury.

4. That the claimant has failed to prove by
a preponderance of the evidence that she
is entitled to medical treatment for her
cognitive impairment.

5. That the claimant has failed to prove by
a preponderance of the evidence that she
is entitled to temporary total disability
benefits from January 25, 2012 to a date
yet to be determined.

6. That the claimant has failed to prove by
a preponderance of the evidence that her
attorney is entitled to a fee in this
matter.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full
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Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record, I

dissent from the majority decision in this claim. I

would award the claimant medical and indemnity benefits

for her cognitive impairment which was a compensable

consequence of her compensable injury.

The claimant is forty-nine years old. She

worked for the respondent employer for more than

thirteen years. In June 2011, the claimant underwent a

cervical spinal fusion at C5-6 and C6-7. This was not

work-related. She completed physical therapy, in October

2011, her family physician noted that her neck was

“doing quite well.” She testified that she was “doing

better than I had in a long time.” She was not having
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headaches anymore. She did not have any difficulties

performing her work. Dr. Randolph’s physician’s

assistant noted that prior to the attack on the

claimant, she had been doing well with very minimal

pain.

On December 6, 2011, a co-employee grabbed the

claimant and shook her from behind, causing significant

new symptoms. Immediately, she had swelling, pain and

muscle spasms in her neck, with bruises where her

assailant grabbed her on her neck and shoulders. Her

surgery site was aggravated. She developed pain

radiating down her arms into her fingers and headaches.

She had problems swallowing.

The claimant was seen by the physicians who

treated her neck previously. On December 28, 2012, the

physician’s assistant stated that she had a “work

aggravation injury.” She was sent back to physical

therapy and taken off work “until further notice.” The

physical therapist noted in January that continued

therapy was warranted due to the amount of spasming she

had in her neck.  The claimant had problems swallowing,

left arm symptoms, neck spasms and headaches, which did

not resolve at the conclusion of physical therapy in
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February 2012. 

An MRI was planned and performed in March

2012, which did not reveal the cause of her symptoms.

However, this MRI is of little reliability, given the

fact that the radiologist missed the fact that the

claimant had a fusion at C6-7. It was only after Dr.

Randolph’s office pointed out the absence of an

observation of a fusion at C6-7 was an addendum to the

report added to reflect its presence. This leaves no

reason to credit the MRI as evidence of the presence or

absence of anything.

The claimant had restrictions of no overhead

lifting of fifteen pounds or more. She was to return for

follow-up diagnostic exams. The claimant testified that

she understood she would need physical therapy

occasionally from that point onward.

On March 20, 2012, the diagnosis was a

whiplash-type injury. The claimant returned to Dr.

Garrett in April 2012. She resumed physical therapy and

medications. In June 2012, her treatment plan was

physical therapy for at least a year and continued

medications. Dr. Garrett stated that the claimant would

need to leave work as necessary when she had pain. He
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completed FMLA paperwork at that time.

The claimant’s treatment included injections

in her neck and shoulder. She had injection therapy on

June 21, 2012, which caused her to pass out. She had

tunnel vision and awakened drenched in sweat. After that

time, she developed headaches, confusion, dizziness and

pain. She was unable to drive herself home from that

appointment and had to call a friend. Dr. Garrett saw

the claimant on June 22, 2012, because she still had

headaches, confusion, dizziness and chest pain. He sent

her via ambulance to the emergency room. He suspected

that the claimant had a stroke due to her confusion and

cognitive difficulties. 

The claimant had no recollection of what

happened in the emergency room, because she was so

confused at that time. 

On June 26, 2012, Dr. Garrett noted that the

claimant was diagnosed in the emergency room with

vasovagal response and neck pain. He noted that, even

after her discharge, she still had the same symptoms.

She was off-balance and need to “almost visualize words

and sentences before she puts them together and feels at

a loss to that.” He was unsure if, during the injection,
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she had a stroke or hyperextension of her neck. He

stated that she should be off work. 

Dr. Garrett referred her to Dr. Al-Khatib, a

neurologist. She was able to see him three times, until

she could not pay upfront in cash. Dr. Al-Khatib noted

her complaints of recurrent neck pain radiating down

both upper extremities, headaches, vertigo, memory loss,

thought processing difficulties and depressed mood with

anxiety. He diagnosed post-concussion syndrome, chronic

neck pain with possible cervical radiculopathy, and

chronic headaches with post-concussive, cervicogenic and

migrainous features. She continued to have confusion,

headaches and spasms. In June 2012, Dr. Al-Khatib

referred the claimant to a neuropsychologist who

performed testing on August 1 through 3, 2012. On August

3, 2012, a quantitative EEG was performed. The findings

were consistent with cognitive disorder due to head

trauma.

There is no question that the claimant had

cognitive limitations. Dr. Garrett noted the change in

her cognition after the June 2012 incident, and at the

hearing, the Administrative Law Judge was clear that her

presentation at the hearing left no doubt of her
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limitations.

The majority affirmed and adopted the

Administrative Law Judge’s determination that, because

there was no head trauma involved in the injection in

June, there could be no causal connection.

The definition of “trauma,” from a medical

standpoint, is “an injury (as a wound) to living tissue

caused by an extrinsic agent <surgical trauma> ...”

http://www.merriam-webster.com/dictionary/trauma.  Thus,

all that is necessary for head trauma is that there is

an injury caused by something not of the body. In this

case, the claimant sustained two injuries to her head.

First, the claimant was shaken by a person

gripping her at the neck and shoulders. There is no

question that the event occurred. The claimant

sustained neck trauma as evidenced by the event itself,

by the objective findings of severe cervical muscle

spasms, and by the medical findings of new symptoms

related to cervical damage. Her head was necessarily

whipped back and forth, when she was shaken by a person

holding her at the neck and shoulders, which would

necessarily cause her brain to concuss on the front and

back of her skull. There is medical evidence supporting
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this in the form of the claimant’s new symptoms of

severe headaches, neck and radicular pain and numbness

and post-concussion syndrome.

Second, the claimant experienced, in June

2012, a severe reaction to a cervical injection which

caused her to lose consciousness and to have severe pain

and numbness with sufficient confusion and

disorientation to prevent her from driving home. The

claimant’s condition warranted a trip by ambulance from

her physician’s office to the emergency room. This

dramatic increase in symptoms was the direct result of

the cervical injection she received which exacerbated

the claimant’s post-assault symptoms. The claimant did

not have these significant cognitive issues prior to the

injection, although she did have a “funky” feeling

between the assault and the injection. Trauma is an

injury, and the claimant was injured during the

injection. Normally, the injections do not cause injury.

They normally do not generate the kinds of symptoms that

the claimant experienced, and she had successful

injections before this time. However, in June, the

injection which introduced fluid containing particles

into her body caused stroke-like symptoms, immediately.
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A brain scan, a quantitative EEG, revealed the objective

findings of injury, the inter and intra hemispheric

hypocoherence noted on her brain maps.

The medical evidence demonstrates that the

claimant was doing quite after cervical fusion surgery

and had completed her physical therapy, when she

sustained head and neck trauma when a co-worker shook

her by the neck and shoulders in December 2011, causing

new and severe neck symptoms radiating to her

fingertips, as well as migraine-like headaches. While

undergoing injection therapy for that neck injury, the

claimant had a severe stroke-like episode with

significant cognitive dysfunction ever since.

Quantitative EEG revealed finding consistent with

cognitive dysfunction as a result of head trauma.

There is a clear causal connection among the

shaking incident, the injection, the stroke-like

episode, her cognitive dysfunction and the EEG findings.

The fact that the word “trauma” made the Administrative

Law Judge and therefore the majority think that there

must have been something like a blunt trauma, which is a

particular type of trauma, does not mean that trauma was

not demonstrated. Trauma is injury by something not of
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the body, and the medical evidence, supported by the

quantitative EEG shows that the claimant was injured by

the injection.

I note that the Administrative Law Judge’s

opinion, affirmed and adopted by the majority, mentioned

that the claimant had a motor vehicle accident in 2001

which might have caused a hairline fracture to the

claimant’s skull. The Administrative Law Judge felt that

this prevented the claimant from proving the causal

connection between the work event and her injury. There

is evidence that the claimant was able to fully perform

her job as a loan officer in a back for thirteen years.

There is also evidence that the claimant’s cognitive

dysfunction did not begin until after the injection in

June. Thus, the evidence fully supports the conclusion

(and no other) that the motor vehicle accident more than

ten years prior to the assault was not a factor in the

claimant’s current condition.

I would award the claimant additional medical

treatment for her cognitive dysfunction as a result of

the treatment she received for her compensable injury. 

I would also award the claimant additional

temporary total disability benefits for the period of
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time she was taken off work and actually did not work,

during December 3, 2011 - December 12, 2011,  December

28, 2011 - January 11, 2012, January 23, 2012 - January

27, 2012, and June 22, 2012 - June 28, 2012. I would

also allow benefits from June 29, 2012 forward, because

after the June injection, the claimant was unable to

return to her job due to her abnormally slow processing

from thought to function. The claimant understood that

she was off work, and it is clear that she was

incompetent to perform her prior work. By February 26,

2013, Dr. Garrett stated that the claimant would be

dependent upon others for the rest of her life due to

her loss of function. Since she has not received

adequate treatment for the symptoms sustained in the

compensable injury and resulting treatment, the claimant

remains in her healing period, and therefore is entitled

to temporary total disability benefits.

For the foregoing reasons, I dissent from the

majority opinion.

                                   
PHILIP A. HOOD, Commissioner


