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OPINION AND ORDER

Respondent No. 1 and Respondent No. 2 appeal an

administrative law judge’s opinion filed October 2, 2013. 

The administrative law judge found that Respondent No. 1 had

the requisite number of employees to require insurance

coverage.  The administrative law judge found that the

claimant sustained compensable injuries, and that Respondent

No. 2 was liable for medical expenses.
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After reviewing the entire record de novo, the Full

Commission reverses the administrative law judge’s opinion. 

The Full Commission finds that two employees were regularly

employed with Respondent No. 1.  The Full Commission finds

that the claimant was not employed with Respondent No. 2.    

 I.  HISTORY

Paul D. “Pat” Williams testified that he became sole

owner of Respondent-Employer No. 1, J.I.T. Transport, LLC,

in 2006.  Pat Williams testified that he moved J.I.T.

Transport from Florida to Osceola, Arkansas in 2009.  Mr.

Williams testified that he was also an owner-partner of

Respondent-Employer No. 2, Transport I Express.  Pat

Williams testified that Transport I Express transported

steel coils from Nucor Corporation in Blytheville to

locations including West Memphis.  Gary Armstrong testified

that he was owner-partner of Transport I Express along with

Pat Williams and a third partner.

Pat Williams testified that an individual named Angela

Jones was a “friend” who lived in Osceola and was employed

with Arkansas Logistics, a company in West Memphis.  Mr.

Williams testified that Angela Jones would pick up paychecks

from an accounting firm in Osceola and deliver them to
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company drivers.  Pat Williams testified that Angela Jones

was not an employee of Respondent No. 1 or Respondent No. 2

and that Angela Jones never received a paycheck from either

respondent, although Mr. Williams testified that he “bought

her lunch numerous times.”  Mr. Williams testified, “I

dispatched [the claimant] usually by telephone in the

evenings, and Angela would take the paperwork and put it in

his tractor.  He would know the load numbers, the weights,

the locations, everything on the loads, and I would notify

him by telephone.”      

An administrative law judge questioned Pat Williams:

Q.  How did Angela happen to get these faxes and   
          put the load sheets in the trucks if she was       
          working for Arkansas Logistics?

A.  The loads went from Nucor to Arkansas          
          Logistics, that’s the delivery point.  Nucor would 
          fax those loads to Arkansas Logistics so they      
          would know what coils were coming to the facility.

Q.  What relationship, if any, does Arkansas       
          Logistics have to the trucking companies?

A.  None whatsoever.

Q.  They were just using Arkansas Logistics’ fax   
          machine?

A.  That was a delivery point.  There’s a          
          relationship between the shipper Nucor and         
          Arkansas Logistics.  So Arkansas Logistics had to  
          know what loads were coming down to be loaded into 
          what railcars....[Angela Jones] put the sheets in  
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          the trucks.  They went to their trucks in the      
          mornings and their sheets were in the trucks, in   
          the seat of their truck, with what loads they had  
          for that day.
  

The claimant, Ronald Sammons, testified that he became

employed with Respondent No. 1., J.I.T. Transport on August

30, 2010.  A J.I.T. Transport, LLC Payroll Journal indicated

that Ronald Sammons was issued paychecks beginning September

10, 2010.  The claimant testified that, as far as he knew,

J.I.T. Transport owned one truck, the truck usually driven

by the claimant.  Bud Batchelor testified that he was

formerly employed with Respondent No. 2, Transport I

Express.  Bud Batchelor testified that he had driven one

truck for Transport I Express, and that Pat Williams was his

supervisor.  Mr. Batchelor testified, “Angela Jones always

dispatched me.”  Mr. Batchelor agreed that Angela Jones told

him “what loads to pick up” and “what routes to go.”  Bud

Batchelor testified that he received his paychecks from

Angela Jones, and that he considered Angela Jones to be an

employee of Respondent No. 2, Transport I Express.     

The parties stipulated that “the employment

relationship existed between the claimant and at least Pat

Williams, d/b/a J.I.T. Transport, on June 8, 2011.”  Pat

Williams testified that he and the claimant were the only
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employees of J.I.T. Transport.  Mr. Williams testified that

the truck usually driven by the claimant for J.I.T.

Transport was being repaired that day and was not available

for service.  Mr. Williams testified that Gary Armstrong,

his co-partner in Transport I Express, agreed that the

claimant could drive a Transport I truck on June 8, 2011.  

Gary Armstrong testified for Respondent No. 2:

Q.  Did you have any ownership or partnership or   
          anything in J.I.T. Transportation?

A.  No....

Q.  Did you ever enter into any type of lease      
          agreement where you would let J.I.T. lease one of  
          the trucks that belonged to Transport I?

A.  Yes.  

Q.  And on the day of this incident we’ve been     
          talking about today, which is June 8 of 2011, had  
          you as the managing partner of Transport I leased  
          a truck to Pat Williams to use for J.I.T.?

A.  Correct.  

Q.  And what was your incentive to do that?

A.  Our incentive?  Our truck was sitting at the   
    time.  Our driver was on vacation. We would    
    get 20 percent of that revenue for that load,  
    for those loads that driver carried....

Q.  Did you ever hire Ronald Sammons?

A.  No.
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Q.  Did he drive under the payroll of Transport I  
          Express?

A.  No.

Q.  Did you have any supervisory role over him?

A.  No.

Q.  Did you control where he went or when he went  
          or how he went or what he drove?

A.  No.

The claimant agreed on cross-examination that every

paycheck he received originated from Respondent No. 1,

J.I.T. Express, and that he never received any pay from

Transport I.    

Counsel for Respondent No. 1 questioned Pat Williams:

Q.  Whose load was Mr. Sammons hauling when he had 
          his accident?

A.  All of the loads were - bill of ladings were   
          made out to Transport I because that’s the         
          authority.  

Q.  Okay.

A.  That’s whose beings were on the trucks, so the 
          load was actually a Transport I load.  By law it   
          had to be under ICC regulations.

Q.  All right, who arranged the load?

A.  I did....

Q.  Did anyone from Transport I Express have any   
          authority to tell Mr. Sammons what to do at any    
          time?



SAMMONS - G110418 7

A.  They never - nobody from Transport I ever told 
          him what to do....

Q.  Other than collecting the 20 percent that      
          Transport I got for doing the billing and letting  
          you run with their authority, did they receive any 
          other benefit from anything that Mr. Sammons did?

A.  No, sir.            

The claimant testified on direct examination:

Q.  Who were you employed by at the time of this   
          accident?

A.  Transport - I mean, J.I.T.

Q.  Okay.  And you say that why?

A.  Because he’s the one that hired me to drive    
          his personal truck but it was also East Transport  
          1.  

Q.  So, at the time on the day in question, this   
          was on June the 8th of 2011, what truck were you   
          driving?

A.  I was driving Transport 1's truck on June 8th  
          of the accident....

Q.  And who is the owner of that company?

A.  As far as I know, Pat [Williams] was part-     
          owner and the other guy was part-owner.  I don’t   
          know who the other owners were.  I only know two   
          owners....

Q.  Now, who told you what routes to drive and how 
          to drive and what load to pick up and where to     
          go?

A.  Most time - later on Pat done most of it but   
          we had a lady that dispatched us.
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Q.  Okay.  Now, was Pat wearing the hat for J.I.T. 
          or was that Pat wearing the hat for - 

A.  He controlled all of them....

Q.  On June the 8th of 2011 who were you driving    
          for?

A.  As far as I know, I was driving a Transport 1  
          truck and that’s who I was working for....

Q.  Were you having trouble with the truck in any  
          sense?

A.  The white truck that I drove, I had numerous   
          trouble with it.  The air conditioner, I kept      
          telling them the air conditioner wasn’t working.   
          They said, “Roll the windows down and it’ll be all 
          right.”  

Q.  And what was the temperature that day?

A.  It was pretty hot.  I had to climb up and down 
          off the trailer three or four times.  I got to     
          throw the chains and I got to tarp the loads, and  
          when I get to my destination, I have to untarp     
          them and unchain them.

Q.  How did that affect your physical condition?

A.  It just got hot.  I just got to feeling bad    
          that morning and I don’t remember going into the S 
          curve.

Q.  So you were going into a curve with this truck 
          and what happened?

A.  I blacked out....I was dehydrated.  

According to the record, an Arkansas Uniform Motor

Vehicle Collision Report dated June 8, 2011 indicated that

an accident took place at approximately 8:20 a.m.  A West
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Memphis police officer wrote that the condition of the

claimant “Appeared Normal,” and that “Driver-Impairment” was

“None.”  The Vehicle Action was “Negotiating Curve ... On

Roadway.”  The Collision Report also indicated that

Contributing Factors were “Careless Prohibited Driving.”

The other motorist involved in the accident wrote a

Driver Statement for the West Memphis Police Department on

June 8, 2011: “I was traveling east on Southloop Rd. and

noticed a truck pulling a flat bed trailer crossing the

railroad tracks heading west.  The driver was going to (sic)

fast to make the curve and overturned in front of me.  I

procedded (sic) to go to the right shoulder to avoid his

trailer and he struck my trailer.  The flatbed turned over

into the road.”

The claimant wrote on a Driver Statement dated June 8,

2011, “I don’t know what happened.”  The Driver Statement

form included the following language:

As the DRIVER of the vehicle, were any of the      
          following conditions a contributing factor in this 
          accident?

Q Unconsciousness          Q Epileptic Condition

Q Other nervous disorder or marked mental          
          confusion
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Q Result of any physical disability, disease,      
          disorder or any other medical condition.

The claimant did not check a box indicating that any of

the above-listed conditions contributed to the accident. 

The claimant was issued a citation pursuant to Ark. Code

Ann. §27-51-104, “Careless and prohibited driving.”        

The claimant testified that he suffered a concussion

and a hernia.  According to the record, the claimant was

treated at South Mississippi County Regional Medical Center

on June 8, 2011.  A triage note indicated, “Pt to ER with

headache and pain to lower back after MVA @ 9 am.  Pt states

he was restrained driver of 18 wheeler.  States he rolled

the truck over but he does not recall parts of the accident. 

States he doesn’t recall anything prior to MVA.”  It was

also noted that the claimant presented to the emergency room

with a “superficial laceration to L side of scalp.  No

bleeding @ this time.  Also c/o lumbar back pain.”

A CT of the claimant’s head on June 8, 2011 showed

“mild extra-cranial soft tissue swelling.”  A CT of the

claimant’s cervical spine was taken on June 8, 2011, with

the impression, “1.  There is loss of the normal curvature. 

2.  Minimal DJD and DDD.”  A CT of the claimant’s lumbar

spine was taken on June 8, 2011, with the impression, “1. 
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There is mild DJD and DDD.  2.  L2-3 mild bulging disc.  3. 

L3 demonstrates a mild degree of compression fracture, which

is of indeterminate age.  4.  L3-4 and L4-5 also demonstrate

a mild bulging disc.”  An emergency physician’s diagnosis on

June 8, 2011 was Motor Vehicle Crash with a head contusion,

cervical neck strain, lumbosacral spine strain, amnesia -

resolved, and “hyperglycemia volume depleted.”  Pat Williams

testified that he “closed” Respondent-Employer No. 1, J.I.T.

Transport, on June 10, 2011.  The last paycheck of record

issued to the claimant from J.I.T. Transport was dated June

17, 2011.  The record indicates that Pat Williams did not

respond to several Commission letters and queries sent to

him beginning December 19, 2011.  The claimant testified

that he began working for another employer on March 5, 2012. 

  A pre-hearing order was filed on March 21, 2012.  The

claimant contended, among other things, that he sustained a

compensable injury arising out of “his employment with

Transport Express, LLC.”  The claimant contended that he was

entitled to medical treatment and temporary total disability

benefits.  An administrative law judge stated in the March

21, 2012 pre-hearing order, “In the event the employer

continues its course of conduct in refusing to reply to
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correspondence by this Commission, a default judgment may be

entered, following the hearing scheduled below.”    

Jeremy M. Thomas corresponded with the administrative

law judge on March 22, 2012:

I was retained today to represent Mr. Pat Williams 
          and his company, J.I.T. Transport, LLC, in the     
          above-referenced matter.  J.I.T. Transport, LLC,   
          rather than Transport Express, LLC, was the        
          claimant’s actual employer at the time of

his motor vehicle accident....
Please accept this letter as my entry of           

          appearance on behalf of Pat Williams and
J.I.T. Transport, LLC, as well as my request that  

          J.I.T. Transport, LLC be permitted to intervene in 
          this action as the actual employer of the          
          claimant.

Counsel for Respondent No. 2, Transport I Express,

corresponded with the Commission and parties on April 16,

2012 and contended, “A.  The claimant was not an employee of

respondent 2.  He does not have a compensable injury.  His

condition, if any, is due to an idiopathic cause.”  

Counsel for Respondent No. 1 wrote on April 17, 2012,

“I am in agreement with Mr. Ryburn’s analysis on the

employment and jurisdiction issues.  Mr. Sammons was an

employee of my client, J.I.T. Transport, LLC, rather than of

Transport Express, LLC.  Further, J.I.T. Transport, LLC has

only two employees, which I believe prevents the AWCC from

asserting jurisdiction.”          
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Another pre-hearing order was filed on June 6, 2013. 

The claimant contended that he “sustained multiple

compensable injuries as the result of a motor vehicle

accident on June 8, 2011; that the injury arose out of and

during the course of his employment with one or both of the

employers; that one or both respondents are responsible for

outstanding medical and related treatment, together with

continued reasonably necessary medical treatment; that he is

entitled to temporary total disability for the period

beginning June 9, 2011, and continuing through an

undetermined date, maintaining that his healing period has

not ended; and that a controverted attorney’s fee should

attach to any benefits awarded.  The claimant reserves the

issue of permanent disability, if applicable.”  

Respondent No. 1, J.I.T. Transport, LLC, contended that

“at the time of the accident, J.I.T. Transport had only two

(2) employees and that the Commission does not have

jurisdiction over this claim.  Alternatively, Respondent No.

1 contends that the claimant did not sustain a compensable

injury and that his injury was due to an idiopathic cause.”  

Respondent No. 2, Transport I Express, LLC, contended

that “the claimant was not an employee of Transport Express,
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LLC, and/or Transport I Express, LLC, and that it does not

have liability.”  

After a hearing, an administrative law judge filed an

opinion on October 2, 2013.  The administrative law judge

found that the claimant did not prove he was entitled to

temporary total disability benefits.  The claimant does not

appeal that finding.  The administrative law judge

essentially found that three employees were regularly

employed with Respondent No. 1.  The administrative law

judge found, however, that the claimant was an employee of

Respondent No. 2 at the time of the June 8, 2011 motor

vehicle accident.  The administrative law judge found that

Respondent No. 2 was responsible for medical treatment

provided to the claimant on June 8, 2011.  

Respondent No. 1 and Respondent No. 2 appeal to the

Full Commission.

II.  ADJUDICATION

A.  Employment

Ark. Code Ann. §11-9-102(Supp. 2007) provides:

(11) “Employment” means:
(A) Every employment in the state in which three   

          (3) or more employees are regularly employed by    
          the same employer in the course of business[.] 
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An administrative law judge found in the present

matter, “A preponderance of the evidence reflects that

respondent #1 had the requisite number of employees,

specifically, three (3) to require insurance coverage for

its employees.”  The Full Commission does not affirm this

finding.  The determinative factor in ascertaining the

requisite number of employees under the statute is whether

three persons are regularly employed in the same business. 

Stewart v. Cosby-Parsons Qtr. Horse Ranch, 269 Ark. 866, 601

S.W.2d 590 (1980).  The question of the minimum number of

employees in order to qualify the respondent as an employer

under the Workers’ Compensation Act is a question of fact

for the Commission.  Id.

As we have discussed in the present matter, Pat

Williams became owner of Respondent-Employer No. 1, J.I.T.

Transport, LLC, in 2006.  Pat Williams testified that a

friend, Angela Jones, would pick up paychecks from a local

accounting firm and deliver the checks to company drivers. 

Angela Jones would also occasionally place dispatch

paperwork in trucks.  Mr. Williams testified that Angela

Jones was not employed with Respondent No. 1, J.I.T.

Transport, and that Angela Jones received no pay from
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Respondent No. 1.  The claimant testified that he became

employed with J.I.T. Transport in 2010.  The record shows

that the claimant was the only employee listed on J.I.T.

Transport’s payroll at the time of the June 8, 2011

accident.  Bud Batchelor testified that he knew of Angela

Jones’ activities, such as delivering checks and dispatch

orders, and that he considered Angela Jones to be an

employee of Respondent No. 2, Transport I Express.  In

addition, Gary Armstrong testified that Angela Jones was

never employed with J.I.T. Transport.

Pat Williams testified that he and the claimant were

the only employees of Respondent No. 1, J.I.T. Transport,

LLC.  The determination of witnesses’ credibility and the

weight to be given their testimony are matters exclusively

within the province of the Commission.  Cooper v. Hiland

Dairy, 69 Ark. App. 200, 11 S.W.3d 5 (2000).  In the present

matter, the Full Commission finds that Pat Williams was a

credible witness.  The record corroborates Pat Williams’

testimony and contention that, at the time of the June 8,

2011 accident, J.I.T. Transport had only two employees,

i.e., the claimant and Pat Williams.  The evidence does not

demonstrate that Angela  Jones’ occasional delivery of
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paychecks and dispatch papers can be construed to classify

Ms. Jones as an employee of J.I.T. Transport.  The

administrative law judge’s decision is reversed.  

B.  Employee

“Employee” means any person employed in the service of

an employer under any contract of hire, written or oral,

expressed or implied.  Ark. Code Ann. §11-9-102(9)(A)(Supp.

2007).  An administrative law judge found in the present

matter, “On June 8, 2011, the claimant was an employee of

Transport 1 Express[.]” The Full Commission does not affirm

this finding.  As we have discussed at length, Pat Williams

testified that he was one of three owner-partners of

Respondent-Employer No. 2, Transport I Express.  The

claimant became employed with Respondent-Employer No. 1,

J.I.T. Transport, LLC, in 2010.  The parties stipulated that

the employment relationship existed “between the claimant

and at least Pat Williams, d/b/a J.I.T. Transport, on June

8, 2011.”  The parties’ testimony indicated that the regular

driver for Transport I Express, Bud Batchelor, was on

vacation on June 8, 2011, and the J.I.T. Transport truck

usually driven by the claimant was out of service for

repair.  Gary Armstrong testified that he leased the
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Transport I Express truck to Pat Williams.  The claimant

testified that he drove the Transport I Express truck on

June 8, 2011.  

Gary Armstrong testified that Transport I Express never

hired the claimant, placed the claimant on its payroll,

supervised the claimant, or “controlled” the claimant in any

manner.  The claimant agreed on cross-examination that he

did not receive any pay from Transport I.  The claimant

testified that he was employed with Respondent No. 1, J.I.T.

Express.  Pat Williams, who the Full Commission has found to

be a credible witness, testified that he arranged the load

to be transported by the claimant on June 8, 2011, and

“nobody from Transport I ever told him what to do.”  The

claimant was involved in a motor vehicle accident on June 8,

2011.  Pat Williams subsequently terminated the claimant’s

employment with J.I.T. Express.  As we have noted, the last

paycheck of record issued to the claimant came from J.I.T.

Transport on June 17, 2011.

The evidence in the present matter does not demonstrate

that the claimant was employed with Respondent-Employer No.

2, Transport I Express, under any contract of hire, written

or oral, expressed or implied.  See Ark. Code Ann. §11-9-
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102(9)(A)(Supp. 2007), supra.  Nor did Respondent No. 2

exercise any actual control over the claimant or the right

to control.  See Martin, Inc. v. Indiana Refrig. Lines, 262

Ark. 671, 560 S.W.2d 228 (1978).  The Full Commission

therefore reverses the administrative law judge’s finding

that the claimant was an employee of Respondent No. 2,

Transport I Express, on June 8, 2011.

Based on our de novo review of the entire record, the

Full Commission finds that two employees were regularly

employed with Respondent No. 1, J.I.T. Transport, LLC.  We

find that the claimant was not employed with Respondent No.

2, Transport I Express.  Because Respondent No. 1 does not

qualify as an employer pursuant to Ark. Code Ann. §11-9-

102(11)(Supp. 2007), the Full Commission does not adjudicate

whether the claimant sustained a “compensable injury” in

accordance with Act 796 of 1993.  The administrative law

judge’s decision is reversed, and this claim is denied and

dismissed.
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IT IS SO ORDERED.     

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

         After my de novo review of the record, I must

dissent from the majority opinion.  The majority found the

claimant solely employed by Respondent No. 1, Pat Williams,

DBA JIT Transport and that Respondent No. 1 did not qualify

as an employer under Ark. Code Ann. Section 11-9-102(11). 

This decision bars the claimant from recovery under the

Arkansas Workers’ Compensation Act and makes available an

action in tort against both Respondents No. 1 and No. 2. 

While I agree the claimant was employed by Respondent No. 1,

I disagree that Respondent No. 1 had only two employees.  I

also find that the claimant was also employed by Respondent

No. 2, Transport 1 Express, and they are jointly liable for

paying all benefits and attorney fees awarded.

         The majority correctly notes the claimant was hired

by Pat Williams, who testified that he exercised
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considerable control over both respondents.  He was not only

the sole owner of Respondent No. 1, he was a part owner of

Respondent No. 2.  The shared ownership of these companies

caused the activities of both respondents to be intricately

intertwined.  

         Mr. Williams testified that he became a principal

of Respondent No. 2 because of his contacts with Nucor, the

primary, if not sole customer of the respondents. 

Apparently, the business plan called for Respondent No. 1 to

pick up loads of product from the Nucor plant in Batesville

and transport them to Respondent No. 2 in Tennessee. 

         There was also considerable testimony regarding an

individual identified as Angela Jones.  The claimant stated

that she was the dispatcher who provided him information

relating to the loads he was to transport, and delivered his

paychecks.  

         Mr. Williams testified Ms. Jones did not work for

him or Respondent No. 1, but was merely a friend of his, who

performed the tasks she did as a personal favor to Mr.

Williams. According to him, she worked for a company called

Arkansas Logistics in Memphis, where the claimant delivered

his loads, but lived in Osceola, where Respondent No. 1 was
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located.  Ms. Jones would pick up the claimant's paychecks

from his accountant, and deliver them, along with paperwork

regarding the claimant's load, and deliver both to the

claimant.  This self-serving and frankly preposterous

testimony is wholly lacking credibility.  Ms. Jones was

obviously an employee of Respondent No. 1, along with the

claimant and Mr. Williams, bringing Respondent No. 1 under

the Arkansas Workers’ Compensation Act as an employer.       

         Another witness who testified was Mr. Gary

Armstrong. Mr. Armstrong stated that he was Mr. Williams'

business partner in Respondent No. 2.  According to him, Ms.

Jones was his employee (he said she worked for him at yet

another company he owned, which he referred to as “Kinder

Morgan”).  

         The principals of both respondents also described a

close working relationship when it came to using equipment. 

At the time the claimant was injured, he was driving a truck

actually owned by Respondent No. 2.  This arrangement came

about when the truck the claimant normally drove, which is

owned by Respondent No. 1, was undergoing repairs.  At that

point, the claimant was assigned a truck owned by Respondent

No. 2.  When asked about this arrangement, both Mr. Williams
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and Mr. Armstrong testified the truck was simply leased to

Respondent No. 1. However, there was no written lease.  The

arrangement was made, according to Mr. Williams' testimony,

in a phone call between himself and Mr. Armstrong.  Mr.

Williams stated the lease “was done that quick (snapping his

fingers).” 

         Clearly, the close business arrangement between the

respondents allowed them to operate as a single entity in

most respects.  This merger of business interests is evident

by their ability to share equipment and even employees.  Ms.

Jones, who is employed in some capacity by Mr. Armstrong,

operated as dispatcher and paymaster for Respondent No. 1. 

Mr. Williams also seemed to have ready access to trucks

belonging to Respondent No. 2, as evidenced by his ability

to so quickly conclude an oral lease allowing him free use

of the truck being driven by the claimant at the time of his

accident. 

         Mr. Williams also testified that his customer

contacts were the basis of both companies’ primary business

income, but it was Respondent No. 2 which had the authority

to operate the trucks in interstate commerce.  Obviously,
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neither of the respondents could have stayed in business

without the other. 

         In resolving this case, it is tempting to rely upon

the Supreme Court decision in Johnson v. Bonds Brothers

Fertilizer Company, 375 Ark. 224, 289 S.W.3d 431 (2008).  In

that case, the Bonds family operated several businesses in

the agricultural field.  At least one of them was a farming

operation which was exempt from the jurisdiction of the

Worker's Compensation Act. The other businesses engaged in

non-farming agricultural enterprises such as trucking,

fertilizer sales, and other businesses.  The claimant, at

different times during his workday, would work for different

companies performing various jobs. 

         Just before his injury, the claimant had been

working for the Bonds’ fertilizer company and he had been

waiting for his truck to be loaded to make a delivery. 

However, some other Bonds Brothers employees requested his

assistance in moving a tractor, a task that would involve

working for the farming operation.  It was while traveling

to retrieve the tractor, the vehicle the claimant was riding

in was struck by a train. 
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         The claimant attempted to sue the Bonds family and

businesses  in Circuit Court based on the injuries sustained

in the accident. However, the defendants pled the defense of

exclusive remedy, arguing that the claimant had been

employed by one of their non-farming businesses, that he was

therefore covered by the workers’ compensation act, and that

his remedy was limited to pursuing a workers’ compensation

claim. 

         After considering the facts of this case, the

Supreme Court affirmed the Commission’s finding that the

claimant was a dual or joint employee of the fertilizer

company and the farming operation.  Just as is the case

here, the business endeavors of the various Bonds family

businesses were so intertwined it was difficult to separate

which activities were related to which business.  In

reaching its decision, the Commission simply found the

claimant was either a shared or dual employee at the time of

his injury because it could not determine who a sole

employee would have been at the time of his injury. 

         The employment relationship between the respondents

in this case is almost as heavily merged together as that of

the Bonds family in the Johnson case.  On that basis, it
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could certainly be concluded, under the Supreme Court's

rationale, that it is not determinable whether the claimant

in the present case was employed by Respondent No. 1 or by

Respondent No. 2 at the time of his injury.  He would

therefore be entitled to receive workers compensation

benefits from the respondents jointly. 

         However, I think a clear resolution of this case

can be found by reviewing Ark. Code Ann. 11–9–402(a).  That

section provides as follows: 

         Where a subcontractor fails to secure compensation  
         required by this chapter, the prime contractor      
         shall be liable for compensation to the employees   
         of the subcontractor unless there is an             
         intermediate subcontractor who has workers          
         compensation coverage. 

                      In this case, the testimony of Mr. Williams clearly

establishes he was operating as a subcontractor at the time

the claimant was injured.  He testified Respondent No. 2 had

the actual authority to operate trucks in interstate

commerce.  Also, the contract for delivery of the goods was

between Respondent No. 2 and the customer.  Respondent No.

1, as testified to by Mr. Williams, was delivering a load of

steel coils under a lease agreement between his company,
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Respondent No. 1, and Respondent No. 2.  Thus, the

contractor–subcontractor relationship had been established. 

         Respondent No. 1 admittedly was operating without

 workers compensation insurance.  Likewise, there is no

dispute the claimant was an employee of Respondent No. 1 at

the time the injury occurred, or that he was carrying out

job duties in the course of his employment at the time he

was injured.                    

         Clearly, the accident in this case falls under the

statutory liability of Respondent No. 2 as the prime

contractor of a subcontractor (Respondent No. 1) who was not

insured at the time its employee sustained a job-related

injury.  I find this conclusion is simply inescapable under

the facts developed at the hearing of this case.  Mr.

Williams, the sole owner of Respondent No. 1, testified to

this effect, not only in his capacity as the owner of

Respondent No. 1, but as a partner in Respondent No. 2.

Further, his testimony was entirely corroborated by that of

Mr. Armstrong, who also was one of the partners in

Respondent No. 2.

         For those reasons, I must dissent from the

majority's opinion finding the claimant was the sole
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employee of Respondent No. 1, that Respondent No. 1 did not

meet the definition of employer such to bring it within the

Arkansas Workers’ Compensation Act, and that Respondent No.

2 was not an employer or responsible for workers’

compensation coverage.  I find that Respondent No. 2 is

clearly liable for benefits either as imputed employer under

the apposite statutory section, or is a joint employer under

the doctrine set out by the Arkansas Supreme Court in

Johnson vs. Bond Brothers Fertilizer, supra.  Under either

basis, Respondent No. 2 should be ordered to provide all

appropriate workers compensation benefits to the claimant.

         For the foregoing reasons, I must dissent from the

majority opinion.

                             
   PHILIP A. HOOD, Commissioner


