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OPINION AND ORDER 

The respondents appeal an administrative law judge’s

opinion filed on January 17, 2014.  The administrative law judge

found, in part, that the claimant has established by a

preponderance of the evidence that the 2013 Chrysler Town &

Country Van he purchased with the modifications selected by him

is a suitable van and is reasonably necessary under the

circumstances of this claim.  The administrative law judge

further found that the claimant has failed to establish by a

preponderance of the evidence that neither the modifications to
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his motor home to make it compatible with his specific needs, nor

the modifications to his van to make it towable behind his motor

home, are reasonably necessary as either apparatus or ambulatory

devices within the context of Arkansas Code Annotated section 11-

9-508(a).  

After reviewing the entire record de novo, the Full

Commission affirms that part of the administrative law judge

opinion finding that the claimant failed to prove by a

preponderance of the evidence that he is entitled to

reimbursement for modifications to his motor home as denied

above.  

During the hearing before the commission, the claimant

testified that he only uses the motor home three months out of a

year, and that it was purchased strictly for recreational

purposes.  While Arkansas Code Ann. §11-9-508(a) requires that

employers provide such apparatus as may be reasonably necessary

in connection with the injury received, see, Liberty Mutual

Insurance CO. v. Chambers, 76 Ark. App. 286 (2002), it clearly

does not anticipate that modifications to a motor home used for

recreational purposes are considered reasonably necessary in

connection with the claimant’s injury - by any stretch of the

imagination.  See also, Public Employees v. Keys, 99 Ark. App.

77, 257 S.W.3d 570 (2007).  This is especially true in keeping

with the spirit of Arkansas Code Annotated section 11-9-508(a),
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which indicates that cost containment provisions are both

necessary and vital to our workers’ compensation law.  See also,

Arkansas Code Annotated section 11-9-514(a) & 11-9-102; Cyphers

v. United Parcel Services, 68 Ark. App. 62, 3 SW3d 698 (1999). 

The Full Commission further finds that the claimant has

established by a preponderance of the evidence that he is

entitled under the provisions of Arkansas Code Annotated section

11-9-508(a) to a suitable replacement for his initially provided,

2003 model van.  However, the Full Commission cannot find that

the respondents are required to replace the claimant’s used, 2003

model van, even after a 2007 trade-in, with a brand new van,

inasmuch as the claimant is not entitled to a windfall in the

form of a new vehicle, nor has the claimant proven that a brand

new van is reasonably necessary for the treatment of is

compensable injury.  See, Arkansas Code Annotated section 11-9-

508(a).  Therefore, we reverse the administrative law judge’s

finding that the 2013 Town & Country Van that the claimant

selected and purchased with the conversion is a reasonable and

necessary medical apparatus, and we remand this claim to the

administrative law judge for more evidence regarding the cost of

a suitable replacement for the claimant’s 2003 van, in order that

a fair and equitable reimbursement amount to the claimant from

the respondents can be established.  All other findings in the

administrative law judge’s opinion shall remain unchanged.   
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1I note that the claimant’s wife testified that regular vans
had to be customized to accommodate the handicapped at that time.

I. HISTORY

It is undisputed that the claimant was severely injured

in a motor vehicle accident in 2002, that left him with only

limited use of his right hand.  Otherwise, the claimant was left

paralyzed and confined to a wheelchair.  The respondents accepted

compensability of the claimant’s injury and have paid appropriate

benefits thereupon.  These benefits include the purchase of a

2002, Dodge van customized to accommodate the claimant’s

disabilities (Van No. 1).  

The claimant testified that he kept Van No. 1 until

2007, when he traded it for a newer model (Van No. 2).  According

to the claimant, Van No. 1 leaked water and offered him poor to

no visibility due to its design.1  The claimant further testified

that he was informed by his case manager when he was provided

with Van No. 1 that he would be provided with a new van every 10

years.  Thus, the claimant testified that he failed to contact

the respondent-carrier when he purchased Van No. 2 because “it

wasn’t up to them at that time to pay for the van, because the 10

years wasn’t up. So I thought, you know, that was my decision,

and that I should have to pay for that.”  The claimant verified

that he would have contacted the respondent-carrier about the

purchase of Van No. 2 if “their ten years would’ve been up.” 



Ruckle - F305086   5

Otherwise, the claimant considered that purchase to be his

choice, and, thus, his sole responsibility.

While the record indicates that the respondent-carrier

continued to assist the claimant with modifications as needed,

the claimant confirmed that he and his wife paid for maintaining,

insuring, and licensing their vehicles, to include the vans, as

they considered it their personal responsibility to pay for these

things.

The claimant testified, and the record confirms that he

switched automobile insurance providers after the purchase of Van

No. 2.  The claimant stated that he informed his new automobile

policy provider, “Good Sam,” (underwritten by National General

Insurance Company), of his handicapped condition, and that they

assured him that he was “all covered”.  The claimant testified

that Van No. 2, a 2005 Chrysler Town & Country, was totaled in an

accident on April 1, 2013.  The claimant admitted that Good Sam

paid him $11,000 dollars for the cost of the van and a rental. 

However, the claimant stated that neither Good Sam nor the other

party’s insurance provider would pay for the cost of any

modifications he had made to Van No. 2, in that the equipment

used in the modifications was considered personal property.

The record shows that the claimant replaced his 2005

van with a 2013 van of the same make and model (Van No. 3).  The

record further shows that the claimant first contacted the
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respondent-carrier about the acquisition of Van No. 3 on April

23, 2013, after the van had been purchased.  The claimant agreed

that he contacted the respondent-carrier after Good Sam and the

other party’s insurance company denied his claim.  The claimant

admitted that he felt that the other party was at fault for the

accident, and that that partys’ insurance should pay for his

damages.  The claimant agreed that he was still negotiating with

his insurance company with regard to reimbursement for the 2013

van’s modifications at the time of the hearing.  

Finally, the claimant agreed that he had never received

anything in writing from the respondent-carrier stating that they

would replace his van for a new one every 10 years. 

The claimant’s wife testified at the hearing before the

commission.  According to this witness, they ordered their newest

van - Van No. 3 - almost immediately after their accident in

April of 2013.  Case Manager for the respondent-carrier, Rick

Garrison, also testified.  According to Garrison, the respondent-

carrier was given no opportunity to participate in the

replacement of this van.  “...[It] sounded like the decision had

been made, and we were just being notified,” Garrison stated.  

Garrison, who took the claim over in February of 2014, denied

having reviewed any documentation to corroborate the claimant’s

testimony that the respondent-carrier promised to purchase the

claimant a new van every 10 years.  Garrison testified that, had
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the respondent-carrier been made aware of the 2013 accident

before the claimant ordered his new van, they would have started

a discussion with the claimant about a replacement van.  Garrison

agreed that the respondent carrier would have eventually been

responsible for furnishing the claimant with a replacement van:

just not necessarily a new one and not necessarily at that time.

II. ADJUDICATION

     The record shows that, in compliance with Ark. Code

Ann.§11-9-508(a), the respondent-carrier furnished the claimant

with a handicapped accessible van after his compensable injury in

2003.  See also, Public Employees v. Keys, supra.  The

preponderance of the evidence of record shows that the

respondent-carrier would have assumed responsibility for

replacing that van at some point in time, in that it did not deny

liability.  

The claimant, whether he had been misinformed or had

misunderstood, thought that respondent-carrier was under some

undocumented obligation to buy him a new, handicapped-ready van

every 10 years.  Based on this uncorroborated presumption, the

claimant purchased a replacement van in 2007, without informing

the respondent-carrier or seeking pre-authorization.  The

claimant testified that he did not inform the respondent-carrier

of this purchase because he believed it was his responsibility to

replace his first van at that point in time.  Further, the
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claimant testified that he believed responsibility for

replacement of Van No. 2 after the wreck should have fallen on

the other party’s insurance company. 

The claimant, through his wife, admitted that they

contacted the respondent-carrier only after they had ordered and

purchased Van No. 3, and their claim had been denied by other

providers.  Furthermore, it is beyond dispute that the

responsibility to adequately insure his vehicles, including his

handicapped accessible vans, fell on the claimant.  To further

complicate this claim, however, the claimant used Van No. 1 as a

trade-in on Van No. 2 without prior authorization.

We find merit in the respondents’ argument on appeal

that allowing a claimant to unilaterally purchase medical

equipment or services without giving the respondent-carrier the

opportunity to participate in that purchase, then demanding that

the respondent-carrier pay for that purchase runs counter to our

workers’ compensation statutes and our medical cost containment

rules, in that it denies the respondent an opportunity to

investigate just what is reasonable and necessary.  See, Ark.

Code Ann. §11-9-508(a); Arkansas Workers’ Compensation

Commission, Rule 30, Part I, (A)(1)(s); see also, McGehee

Hatchery Co. v. Gunter, 234 Ark. 113, 350 S.W.2d 608 (1961);

Aetna Insurance Co. v. Smith, 263 Ark. 849, 568 S.W.2d 11 (1978);

Cyphers v. United Parcel Services, 68 Ark. App. 62, 3 S.W.3d 698
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(1999); and, see generally, Wal Mart Stores, Inc. v. Crist, 664

F. Supp. 1242 (W.D. Ark. 1987), rev’d, 855 F.2d 1326 (Cir. Ark.

1988). 

By way of their testimony, both the claimant and his

wife appear to be reasonably intelligent people who had received

nearly $2,000,000 dollars in medical services from the

respondent-carrier at the time of the hearing.  Certainly,

neither the claimant nor his wife was a stranger to the process

of requesting services and equipment from the respondent-carrier.

Therefore, reasonable minds would conclude that the claimant and

his wife, whom we note reportedly handles most of their personal

business, were not as ignorant of the procedures for being

reimbursed for their van as they would have us believe.  Rather,

the preponderance of the evidence demonstrates that the claimant

purchased a replacement van for Van No. 1 in 2007 without the

respondent-carrier’s knowledge or participation, then he

purchased another van in 2013, after Van No. 2 was totaled in an

accident, in the same manner.  The claimant’s wife admitted that

she did not inform the respondent-carrier of the purchase of Van

No. 3 until after they were denied reimbursement from both the

other party’s insurance company and their own.  Moreover, both

the claimant and his wife agreed that they did not consider it

the respondent-carrier’s responsibility to replace Van No. 2,

since, according to them, the other party was responsible for the
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2 The record shows that the claimant’s 2013 van cost in
excess of $50 ,000, with modifications.

accident.  

In view of the above and foregoing, while the

respondent-carrier is admittedly liable for replacing the

claimant’s first van, which it purchased for the claimant in

2002, it is not responsible under Ark. Code Ann. §11-9-508(a) for

the cost of replacing Van No. 2, which they claimant purchased

independently from the respondent-carrier, just as they would

have any other personal vehicle.  Likewise, the respondent-

carrier is certainly not responsible for the total cost of a very

expensive van2 - Van No. 3 - without having been given the

opportunity to participate, make a reasonable and necessary

determination, and authorize that purchase.  See, Liberty Mutual,

supra; Public Employees v. Keys, supra; Ball v. Wynne Public

Schools, 2014 Ark. App. 313, ___ S.W.__ ___ (2014)(for recitation

of reasonable & necessary requirements).    

While we find that the weight of the evidence in this

claim preponderates in favor of the respondents, we would be

remiss to fail to add as follows.  There is currently no

statutory provision that addresses the issue of pre-authorization

of purchases of apparatus such as a handicapped van.  It stands

to reason that the courts cannot interpret a statute that is non-

existent; therefore, there is no case-law that squarely addresses
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this issue.  And, while we are constrained to start down that

slippery slope and go as far as to suggest that, just because

there is no statutory requirement for claimants to seek pre-

authorization for major purchases, claimants are excused from any

contractual or moral obligation to communicate with respondents

under circumstances such as these, we submit that all parties

bear a responsibility to communicate with regard to such matters.

Therefore, in the interest of fair play and in the

absence of a statutory provision otherwise, we acknowledge that

the record is devoid of documentary evidence, such as a contract,

written policy, or correspondence to support the respondent-

carrier’s assertion that it should not be liable for the

claimant’s new van because the claimant failed to seek pre-

authorization.  Further, we note that while the particular facts

of this claim demonstrate that the claimant sought reimbursement

from the respondent-carrier more as an after-thought than as a

reasonable expectation, this will surely not be the case in every

claim.

The particular facts in this claim demonstrate that the

claimant failed, without good cause or justification, to

communicate before-hand with the respondent concerning the

purchase of a very costly apparatus.  While these actions go

against the grain of our commitment to assist employers and their

carriers in containing their costs to that which is reasonable
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and necessary, see Cyphers v. United Parcel Services, supra, we

note that the particular facts of this claim hinge not on the

issue of pre-authorization, but on reasonable and necessary

medical treatment, services, apparatus, etc. pursuant to Arkansas

Code Annotated section 11-9-508(a).

Based on the facts of this claim, we simply cannot find

that the claimant proved that a brand new handicapped accessible

van was, in fact, reasonable under the circumstances.  A

handicapped accessible van, while a necessity for the claimant,

does not have to be the newest model in order to satisfy the

reasonable requirement for reasonable and necessary medical

equipment.  See, Liberty Mutual, supra; Public Employees v. Keys,

supra.  The claimant’s failure to seek pre-approval from

respondents denied respondents the ability to secure a reasonable

alternative to a “brand new, state of the art” van.  Because the

claimant has failed to prove that this purchase was reasonable,

we cannot agree that the respondents are liable for the cost of

the van the claimant purchased unilaterally.

Pursuant to the above and foregoing, this claim is

remanded to the administrative law judge for the taking of

evidence with regard to the cost of a suitable used, handicapped-

accessible van, the value of which being payable to the claimant

minus the trade in value of Van No. 1, if any, at today’s cost.  

IT IS SO ORDERED.
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______________________________
A. WATSON BELL, Chairman

_______________________________
KAREN H. MCKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in part.

CONCURRING AND DISSENTING OPINION

After my de novo review of the entire record, I concur

in part with, but must dissent, in part, from the majority

opinion.  I agree with the finding of the majority that the

claimant is entitled to a suitable replacement of his accessible

van.  I dissent from the finding that the claimant was not

entitled to a new vehicle or modifications to his recreational

vehicle.

The claimant was rendered a total quadriplegic, other

than some limited use of his right arm, in a compensable injury

on 2003.  His injuries are very severe, requiring a power

wheelchair which repositions him every fifteen minutes to prevent

pressure sores.  The respondents purchased a handicap-accessible

van in 2003.  Eventually, that van began to malfunction, so the

claimant traded it in for a 2005 van. 

This van was totaled in an accident, but the insurance

carrier only paid for the replacement value of the van and not

the modifications made to it for handicap accessibility.  The
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claimant was forced to rent a van for twenty-three days.  A new

van costs more than $50,000, but his insurance reimbursement was

less than $12,000.  The claimant purchased a new van.  The

carrier has refused to furnish another van or reimburse him,

because he did not contact the carrier first.  The respondent

conceded that it would have replaced the 2005 van at some point.

The Administrative Law Judge found that the carrier was

responsible for the purchase of a replacement, because there was

no Form N in the record, because Rule 30 does not apply to the

provision of a modified van, because there was no evidence of a

more suitable vehicle than that purchased by the claimant, and

because the van purchased was the same model as the 2005 van,

only newer, and was a suitable and reasonable choice.  I agree

with the Administrative Law Judge on this issue.  Given the

claimant’s severe needs and limitations, a new, appropriately

equipped van is reasonable and necessary to meet those needs.  I

also note that the claimant testified that the van provided by

the respondents was supposed to last ten years before

replacement, and thus the purchase of a new van is far more

practical than the purchase of a used van, given the likelihood

of the need for early replacement.

To call the acquisition of a van sufficient to meet the

claimant’s needs, which happens to be new and thus of a higher

quality and reliability with current technology, a “windfall”, is
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to disregard the magnitude of the claimant’s disability and

needs, for which the respondents remain responsible.  Compassion

is obviously not a factor in any part of the Arkansas Workers’

Compensation Act, but pure cold logic will also find that the van

in question reasonably satisfies the claimant’s physical and

medical requirements while delaying the next replacement for the

most time.

The claimant also sought reimbursement for

modifications to a recreational vehicle.  This vehicle was

purchased and modified in order to allow the claimant to travel,

as conventional travel was so impractical as to be prohibited

otherwise.  Planes and trains are inaccessible to the claimant,

and hotels are rarely sufficient to accommodate his needs, if he

could get to them in the first place.  Travel is one of the few

things the claimant can do in his condition.  Of course, this is

a reasonably necessary “apparatus” for the claimant in his

management of his compensable injury. 

There is no statutory limit on these types of expenses.

If one can consider the respondent’s expense of the compensable

injury, one must also consider the expense to the claimant, which

was the loss of the use of his entire body from the neck down,

other than some limited use of his right arm.  The claimant can

do nothing for himself.  His injury and the consequences are

expensive, and there is nothing in the Act to require the
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limitation of services for that reason.

I would affirm the decision of the Administrative Law

Judge awarding the claimant reimbursement for the van, and I

would award the claimant reimbursement for the modifications to

the recreational vehicle.  

For the foregoing reasons, I concur, in part, and

dissent, in part, from the majority opinion.

________________________________
PHILIP A. HOOD, Commissioner


