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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. G307977

SHANNON ROBERTSON, EMPLOYEE  CLAIMANT

DOLLAR GENERAL, SELF-INSURED EMPLOYER RESPONDENT

OPINION FILED JUNE 18, 2014

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE MICHAEL L. ELLIG,
Attorney at Law, Fort Smith, Arkansas.

Respondents represented by the HONORABLE MELISSA WOOD,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed March 20, 2014.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The stipulations agreed to by
the parties at the pre-hearing
conference conducted on
December 18,2013, and contained
in a pre-hearing order filed
that same date, are hereby
accepted as fact.

2. The parties' stipulation that claimant
earned an average weekly wage of $786.55
which would entitle her to compensation
at the rate of $524.00 for temporary
total disability benefits and $393.00 for
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permanent partial disability benefits is
also hereby accepted as fact.

3. Claimant has failed to prove by a
preponderance of the evidence that she
suffered a compensable injury in the form
of bilateral carpal tunnel syndrome while
employed by respondent.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner
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Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record, I

dissent from the majority opinion.  I would award the

claimant benefits for her bilateral carpal tunnel

syndrome.  

The claimant had a history of bilateral hand

pain, in conjunction with pain in her right hip, ankles,

back and other body parts, diagnosed as both

osteoarthritis and fibromyalgia.  The claimant went to

ANP Casey in August 2013 with increased symptoms.  On

examination, ANP Casey suspected bilateral carpal tunnel

syndrome, which was confirmed shortly thereafter by

EMG/NCV.  Dr. Coker wrote that the claimant had numbness

and tingling for years, and the Administrative Law Judge

found that the claimant had symptoms of carpal tunnel

syndrome for years.  However, the facts show that the

claimant had hand pain and swelling as part of a

condition affecting many of her joints and body parts,

that she experienced a change in symptoms in late July

and early August 2013, at which time ANP Casey observed

signs of carpal tunnel syndrome.  I find that the

claimant has shown that she had pre-existing arthritis
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or fibromyalgia, that she developed symptoms of carpal

tunnel syndrome in July and August 2013, and that there

is a causal relationship between her bilateral carpal

tunnel syndrome and her work.

The claimant presented to Dr. Benjamin on

December 22, 2008 with “joint pain,” located in both her

hands, right hip, both ankles and her upper back.  Her

right hand was worse.  It was moderate, burning, sharp,

and worsening.  It was aggravated by walking, standing,

and cold weather.  Her pain was associated with night-

time waking, swelling, and weakness.  Dr. Benjamin

performed a constitutional, musculoskeletal, and

extremities examination with no findings.  He diagnosed

generalized multiple osteoarthritis and prescribed

Pyridium (pain reliever), Amitriptyline (an

antidepressant which is used to treat pain as well) and

Tramadol (pain relief).  There was no notation of

complaints or observations of numbness or tingling or

sensory deficits.

The claimant returned to Dr. Benjamin for a

follow-up appointment regarding her joint pain on

December 29, 2008.  Dr. Benjamin wrote that the

claimant’s joint pain started in her right hip three or
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four months prior to the visit with hip pain during the

day.  Then it began in her hands as well.  Her hip and

hands pain reduced with the use of Prednisone.  She

continued to have back pain.  She had pain in her upper

back, bilateral ankles, bilateral hands right worse than

left, and her right hip.  It was burning and sharp.  It

was aggravated by walking, standing, and cold weather. 

Her pain was associated with night-time waking,

swelling, and weakness.  Laboratory results did not show

inflammatory arthritis, but she had marked improvement

on Prednisone.  She had a family history of fibromyalgia

and rheumatoid arthritis.  The diagnosis was “pain in

joint, pelvis, thigh.”  She was prescribed Omeprazole

(stomach acid reducer), Diclofenac Sodium (nonsteroidal

anti-inflammatory pain reliever) and Tramadol (pain

reliever).  There was no notation of complaints or

observations of numbness or tingling or sensory

deficits.

The claimant went to work for the respondent-

employer in February 2009, as an assistant store

manager.  Later, she became the store manager, the

position she held at the time of the hearing.

The claimant saw ANP Moore on January 27,
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2010, for medication refills.  She discussed bladder

problems, shoulder pain, and fibromyalgia.  Of all her

fibromyalgia pain, the worst was in her hands.  Her

hands were slightly swollen with “dip on of fingers

thickened and tender.”  She was to continue with a

stomach acid reducer, Diclofenac Sodium (nonsteroidal

anti-inflammatory pain reliever) and Tramadol (pain

reliever).  ANP Moore saw the claimant again in May

2010, for problems other than hand pain.  Her hands were

not mentioned in her complaints, her history, or her

examination.  Fibromyalgia was again diagnosed, and her

medications were continued.  There was no notation of

complaints or observations of numbness or tingling or

sensory deficits.

On October 9, 2012, the claimant presented to

Dr. Clemens, under workers’ compensation insurance, with

a “superficial laceration dorsum of hand with deeper

laceration over MP joint right hand dorsally.  Normal

range of motion and touch sensation.”  Dr. Clemens

repaired the wound with stitches. She was given an

antibiotic.  There was no notation of complaints or

observations of numbness or tingling or sensory

deficits.
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The claimant’s job duties in July and August

2013 were to count money manually to open the store, to

work as a cashier on a register as necessary for ten

percent of her day, and for the majority (70 -80%) of

her work day, to handle freight.  To do the cashier job,

she picked up each piece of merchandise being purchased,

moving it across the scanner by hand and putting it in a

bag.  To handle freight, she cut open boxes with a box

knife, lifted merchandise out of the boxes, shelved

merchandise, and moved merchandise from one shelf to

another.  When she emptied a box, she had to cut the

cardboard box into pieces, then load the pieces into a

container for recycling.  She used her hands to lift and

manipulate objects and to grip the knife and cut boxes.

The final ten percent of her day was spent working on

the computer.

The claimant described her physical problems

prior to July and August 2013: “The pain I was having

before was located in the joints of my fingers and my

thumbs and my hips and my shoulders.  It was just

inflammation and pain... [I]n the joint areas, I would

have swelling.”  She had swelling in her fingers and

hands.  She received treatment in 2008 and 2010,
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including Prednisone and anti-inflammatory medication,

which helped the pain to subside and to reduce the

swelling.  She did not miss work due to this pain.  The

claimant testified that she had tingling that subsided

when her swelling subsided.  She never had numbness. 

She never had pain in her wrist joint, only in her

knuckles and hips.

In July and August 2013, the claimant

explained that she developed noticeably different

problems in her hands.  She developed numbness and

tingling that became unbearable.  The numbness and

tingling interfered with her sleep.  She developed

weakness in her hands, which was causing her to drop

things.  She could not pick up her grandchildren.

The claimant presented to Community Physicians

Group on August 19, 2013, with back pain, arthralgia,

and foot spurs.  Her back pain began two days prior to

the visit, and her foot pain began four months prior to

the visit.  She reported that her arthralgia began four

years prior to the visit, and she particularly

complained of pain in both hands.  She reported having a

diagnosis of early rheumatoid arthritis, years ago.  She

reported her family history of fibromyalgia and
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rheumatoid arthritis.  ANP Casey observed joint

tenderness and tenderness with palpation of fibromyalgia

sites above and below the waist. She assessed acute

muscle pain, chronic bilateral hand pain, chronic joint

pain at multiple sites, and recurrent plantar fasciitis. 

She planned laboratory work for her muscle pain,

Flexeril and a steroid for her joint pain, and a

podiatry evaluation for her feet.  In reference to her

bilateral hand pain, ANP Casey suspected carpal tunnel

syndrome and planned EMG studies of her hands.

The claimant testified that she had not seen

ANP Casey before this visit, and that no one had ever

diagnosed her with carpal tunnel syndrome before that

visit.  No one had ever recommended an EMG/NCV study

before that visit.

ANP Casey prepared a request for consultation

and bilateral upper EMG/NCV based upon the claimant’s

bilateral hand pain on a form created by Dr. Al-Khatib’s

practice.

Dr. Al-Khatib performed the EMG/NCV study

requested by ANP Casey on September 4, 2013.  He

concluded that the study was “markedly abnormal.”  The

study showed “bilateral medial mononeuropathies across
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the wrist (i.e., bilateral carpal tunnel syndromes),

severe on the right and moderate on the left.”  There

was no evidence of peripheral neuropathy or cervical

radiculopathy in the upper extremities.

The claimant testified that she had never seen

Dr. Al-Khatib before September 4, 2013.  She did not see

him in 2010.  She had never had an EMG/NCV study

performed before September 4, 2013.  She had never seen

ANP Casey before August 2013.

ANP Casey referred the claimant to Dr. Coker. 

On September 17, 2013, Dr. Coker wrote that he evaluated

the claimant’s bilateral arms.  He wrote that she had

numbness and tingling in her hands for years.  He noted

her positive EMG/NCV study, as well as decreased touch

sensation over the median nerve distribution,

exquisitely positive Tinel’s test, and positive Phalen’s

test with no severe atrophy.  He recommended a surgical

release on the right and conservative treatment on the

left, although he was concerned that surgical release

would be necessary on the left as well.  This is the

first mention of numbness, tingling, or sensation

deficit.

The claimant testified that she had not
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experienced numbness and tingling for years.  She had

experienced pain in her hands for years.  She told him

about having pain for years.  She did not tell him she

had numbness and tingling for years.

The claimant’s last day of work was October

12, 2013. She received her regular pay for a week after

that, and then she took a week of vacation pay.  The

claimant testified that she had a right carpal tunnel

release by Dr. Coker, who was treating her left carpal

tunnel syndrome conservatively.  Her numbness and

tingling had subsided, but she still had weakness.  She

still had pain from the surgery and some slight

swelling.  She had been released to work, and she

returned.  She was working at the time of the hearing. 

She wore a brace for a while. 

On October 8, 2013, ANP Casey stated that she

had seen the claimant on August 19 and September 18,

2013, for her bilateral hand pain.  The claimant had

reported to her that she had been told years ago that

she had early rheumatoid arthritis.  Her pain had

worsened, and on physical examination, ANP Casey found

signs of carpal tunnel syndrome.  ANP Casey could not

state that her pain, which had been present for four
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years, was the result of carpal tunnel syndrome.  She

did state that “certainly her job duties at Dollar

General can contribute to the development or worsening

of her condition.”  ANP Casey did not mention numbness

or tingling.

  In order to prevail upon a claim for a

compensable injury of carpal tunnel syndrome, which

automatically is an injury caused by rapid repetitive

motion, the claimant must prove internal or external

harm to the body which arose of out of and in the course

of their employment and which required medical services

or resulted in disability or death.  In addition, the

claimant must prove by a preponderance of the evidence

that the injury was the major cause of the disability or

need for treatment.  Finally, the claimant must

establish a compensable injury by medical evidence

supported by objective findings.     Ark. Code Ann.

Secs. 11-9-102(4)(A)(ii)(a) and (b), (4)(E)(ii), and

(4)(D). 

The claimant has easily satisfied the major

cause and medical evidence requirements, because the

claimant has objective findings of carpal tunnel

syndrome by EMG/NCV study, supported by ANP Casey’s
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observations and Dr. Covey’s observations of positive

Tinel’s and Phalen’s signs.  The claimant’s need for

treatment, including medication, splinting, and carpal

tunnel surgery, is her carpal tunnel syndrome.  She did

have other hand issues as a result of osteoarthritis and

fibromyalgia, which affected much of the rest of her

body as well, but which did not cause numbness or

tingling and did not require splinting or surgery.  The

claimant has demonstrated that the only reason, the

major cause, of her need for carpal tunnel treatment is

her carpal tunnel syndrome. Certainly, she has also

shown that the carpal tunnel syndrome required medical

services as well.  

All that remains is the question of a causal

relationship between the claimant’s employment and her

bilateral carpal tunnel syndrome.  There is no question

that the claimant had difficulties with her hands prior

to her employment, requiring treatment in 2008 from Dr.

Benjamin.  Those records show that she had generalized

hand pain and swelling.  There was no report or

observation of numbness, tingling, loss of grip

strength, or positive Phalen’s or Tinel’s tests.  Dr.

Benjamin did not identify symptoms indicative of carpal
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tunnel syndrome and did not diagnose or even mention the

possibility of such a condition.  Dr. Benjamin diagnosed

generalized multiple osteoarthritis and joint pain.

The claimant went to work for the respondent-

employer in February 2009.  After that, the claimant

required treatment in 2010 from ANP Moore for her

generalized hand pain and swelling. There was no report

or observation of numbness, tingling, loss of grip

strength, or positive Phalen’s or Tinel’s tests.  ANP

Moore did not identify symptoms indicative of carpal

tunnel syndrome and did not diagnose or even mention the

possibility of such a condition.  ANP Moore diagnosed

fibromyalgia. 

The claimant had very hand-intensive work

duties between 2009 and August of 2013.  The pain in her

hands and the swelling were effectively reduced with

anti-inflammatory medications, pain relievers, and

steroids.  The claimant sought no medical treatment for

her hands from May 2010 until August 19, 2013, except

for October 9, 2012, when she lacerated her right hand

at work.  On that date, Dr. Clemens treated her for the

laceration and noted no other complaints or problems

with her hand.
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The claimant explained that at the end of July

or the beginning of August 2013, she began experiencing

new symptoms, different from the problems she had from

2008.  She had pain in her wrist, where she had

previously had pain in the joints of her fingers.  She

had new symptoms of pain in her wrist, numbness and

tingling that would awaken her at night, and weakness in

her grip.  The claimant stated she had never had

numbness prior to this onset, and that prior to July and

August 2013, the only time she had tingling was when she

had swelling, and that the steroid medications

alleviated the swelling which in turn alleviated the

tingling.

The claimant sought treatment for these new

symptoms on August 19, 2013, when she saw ANP Casey who

diagnosed possible bilateral CTS.  Dr. Al-Khatib

confirmed this with objective testing on September 4,

2013.

The claimant, for a substantial period of time

before the end of July 2013, and in July and August

2013, was performing hand-intensive activities for at

least eighty percent of her work shifts, which is

consistent with the development of carpal tunnel
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syndrome.  There is no evidence of any trauma or other

hand-intensive activities occurring during that time,

other than her work.

ANP Casey stated that the claimant reported a

recent  worsening of her hand difficulties on August 19,

2013.  She stated that her findings on that date were

consistent with bilateral carpal tunnel syndrome.  There

had been no such diagnosis or suggestion at any time

prior to August 19, 2013.  ANP Casey stated that her

work “certainly ... can contribute” to the development

or worsening of carpal tunnel syndrome.  ANP Casey did

not find the claimant’s history indicative that she had

carpal tunnel syndrome prior to August 2013.

In fact, the first mention of numbness and

tingling in a medical record was in Dr. Covey’s office

note from September 2013.  Dr. Coker wrote that the

claimant gave a history of “numbness and tingling in her

hands for years.”  However, the claimant denied that she

told Dr. Coker this and reiterated that she had hand

pain and swelling for years, which was attributed to

arthritis or fibromyalgia, and that she developed new

symptoms of wrist pain, numbness and tingling which

awakened her at night, and grip weakness at the end of
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July or beginning of August 2013.  This is consistent

with every medical record, other than Dr. Coker’s.  She

did have problems for years, but not the wrist pain,

grip weakness, and numbness and tingling that developed

in July and August 2013.  The greater weight of the

evidence shows that the claimant did not have symptoms

other than generalized hand pain and swelling prior to

July 2013.  This conclusion is further supported by Dr.

Coker’s notation that he observed no atrophy, which is

inconsistent with the presence of bilateral carpal

tunnel syndrome “for years.”

I also must address the document on Dr. Al-

Khatib’s form.  The form is a referral form with several

different dates on it.  The form was clearly prepared in

total by ANP Casey.  It was faxed somewhere on April 21,

2010, but there is no date to indicate when it was

prepared.  The consultation and testing requested on

that form was not performed by Dr. Al-Khatib until

September 4, 2013.  ANP Casey did not see the claimant

until August 19, 2013.  The evidence shows that the

claimant was not diagnosed with CTS in 2010 or any time

prior to her evaluation by ANP Casey on August 19, 2013. 

There are two fax stamps along the top of the document. 
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The uppermost stamp reads “12-03-‘13 15:46 From-     T-

373 P0018/0018 F-577.”  This stamp is consistent with

stamps on other medical records in the file.  It does

not indicate in any way, shape or form that the document

was created in 2013.  The second stamp, in a different

type, reads “From: AHMAD AL_KHATIB M D   479 254 9732

04/21/2010 16:16 #118 p. 002/002.”  Likewise, this stamp

does not show that the document, as completed by ANP

Casey, was created in 2010.  Rather, because the stamp

shows that Dr. Al-Khatib sent the document in 2010, the

most logical conclusion is that Dr. Al-Khatib sent ANP

Casey’s office the request for consultation form for her

use in referring patients to him.  This is common

practice among doctors’ offices for referrals.  Also on

the document, there is a handwritten note on the form

which states “faxed 8/26."  The logical and

substantiated conclusion to be drawn here is that this

occurred on August 26, 2013, based upon the plan ANP

Casey outlined in the office note regarding the August

19, 2013 visit outlined above which she signed on August

25, 2013.  There is no medical record that the claimant

saw ANP Casey prior to August 19, 2013. Lastly, Dr. Al-

Khatib performed the EMG/NCV study on September 4, 2013,
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more than three years after the second date stamp.  It

would take spectacular mental gymnastics and speculation

to find that somehow Dr. Al-Khatib sent a document in

2010 which ANP Casey filled out in execution of a

medical treatment plan she created in 2013.

The respondents have taken great offense that

the claimant filed a claim for carpal tunnel syndrome,

when she had hand symptoms for years.  The claimant

developed symptoms in July and August 2013, which she

did have symptoms which she had not had before that

time.  Her initial conclusion, being a Dollar General

store manager and not a medical doctor, was that she was

having new symptoms related to her arthritis or

fibromyalgia. Once she learned that she had carpal

tunnel syndrome attributable to work, she followed the

procedures to make a claim.  The claimant acted

appropriately and within the bounds and the intents of

the Act.

The evidence substantially supports the

conclusion that the claimant had pre-existing hand

problems, that she developed symptoms related

specifically to carpal tunnel syndrome in July and

August 2013, that she developed carpal tunnel syndrome
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as evidenced by objective findings, for which she

required treatment, and for which she received

reasonable and necessary medical treatment, and that the

carpal tunnel syndrome was wholly related to her work. 

I would award appropriate benefits.

For the foregoing reasons, I dissent from the

majority opinion.

                                   
PHILIP A. HOOD, Commissioner


