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Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE FREDERICK S.
“RICK” SPENCER, Attorney at Law, Mountain Home,
Arkansas.

Respondents represented by the HONORABLE GUY A. WADE,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed December 30, 2013.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation Commission
has jurisdiction over this claim.

2. The stipulations set forth above are
reasonable and are hereby accepted.

3. The Arkansas Workers’ Compensation Act is
constitutional; Claimant’s motion to recuse is
hereby denied.
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4. Claimant has not proven by a preponderance of the
evidence that she is entitled to additional
treatment of her lower back in the form of pain
management.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the December 30, 2013

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

Commissioner McKinney concurs.

CONCURRING OPINION

         While I concur with the majority that the

claimant has failed to prove by a preponderance of the
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evidence that she is entitled to additional medical

treatment for her lower back in the form of pain

management, I write separately to reiterate the

following: 

               1) Not one of the claimant’s treating     
               physicians have referred the              
               claimant to pain management; and,

               2) Numerous inconsistence in the          
               claimant’s testimony calls her            
               credibility into question, thus making    
               her testimony about her current           
               symptoms unreliable.

         For the above and foregoing reasons, I concur

with the majority opinion.

________________________________
                       KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in
part.

CONCURRING AND DISSENTING OPINION

         After my de novo review of the record, I concur

in part with, but must dissent, in part, from the

majority opinion.  I agree with the majority’s findings

concerning the claimant’s constitutional argument.  I do

not agree with the majority’s denial of additional

medical care. 
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         The material facts of this case are relatively

undisputed.  The claimant was employed as a certified

nursing assistant at the respondent's nursing home

facility.  While attempting to help a patient back into

her bed, the claimant sustained an admittedly

compensable back injury. 

         The injury occurred on November 29, 2010.  The

claimant reported this injury and was seen by Dr.

Richard Burnett, a general practitioner.  Dr. Burnett

saw the claimant on the day of her injury and in his

progress note stated she was suffering from low back

pain in connection with her lumbo-sacral spine.  He

prescribed Flexeril and returned her to work with

lifting restrictions. 

         Dr. Burnett continued treating the claimant for

the next few months, noting she continued to suffer from

low back pain radiating across her hip.  Eventually, she

underwent an MRI of her low back and a CT scan of her

hip.  The lumbar MRI showed, among other things,

degenerative changes, and a mild disc bulge at the L5 –

S1 level with neuroforaminal stenosis but no nerve root

impingement.  Similarly, the CT scan noted degenerative

changes in her hip joint space. 
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         The claimant eventually came under the care of

Dr. Sidani, an orthopedist.  As set out in his progress

note of March 30, 2011, Dr. Sidani diagnosed the

claimant as suffering from sacroiliitis.  He prescribed

her anti-inflammatory medication, planned epidural

steroid injections, and returned her to work with

restrictions. 

         Dr. Sidani continued to treat the claimant with

anti-inflammatories and steroid injections, as well as

physical therapy.  The progress notes reflect the

claimant told her doctor the steroid injections provided

temporary relief, but the back and hip pain of which she

consistently complained always returned. 

         Unfortunately, Dr. Sidani eventually gave up on

finding a medical solution for the claimant's problems. 

In his progress note of September 19, 2011, he stated:

"... right sacroiliitis.  I have no other treatments for

this patient."  He did, however, state she would

probably benefit from an evaluation by a spinal surgeon. 

         At the respondent’s direction, the claimant was

seen by Dr. Moffitt.  In a letter dated October 19,

2011, Dr. Moffitt noted the claimant was suffering from

constant pain which radiated from her lower back into

her hip and leg.  He opined that her sacroiliitis had
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become chronic and stemmed from her initial injury.  He

also stated she had an impairment of 5% of the whole

person and recommended she limit her activities.  He did

not, however, offer any treatment options besides those

she had already undergone. 

         When the claimant's symptoms did not abate with

time, she eventually came under the treatment of Dr.

Reeves, who prescribed additional physical therapy,

which she began on September 4, 2012.  In a progress

note of that date, the physical therapist stated the

claimant was suffering from intractable back pain which

was exacerbated with movement. 

         All the medical evidence indicates that the

claimant has an intractable, chronic problem that needs

additional medical care.  The conclusion that the

claimant is not entitled to any further medical

treatment is simply not supported by the evidentiary

record.

         Dr. Sidani opined the claimant needed to see

another physician, as he admitted he could not provide

appropriate treatment for her ongoing condition.  Dr.

Moffitt, whom the claimant saw at the direction of the

respondent, stated she had a “chronic” condition.  In

other words, the condition was not going to improve on
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its own, and the debilitating symptoms the claimant was

suffering from were going to continue.

         The last physician the claimant saw was Dr.

Reeves, who wanted to begin a series of injections to

try and alleviate the claimant’s chronic symptoms. 

However, the respondents have refused to provide this

treatment.

         The majority is simply choosing to ignore the

relevant medical evidence.  Dr. Reeves recommended

treatment for the claimant, which was denied.  No other

doctor who has seen the claimant has opined she does not

need treatment.  What the majority is attempting to do

in this case is substitute their own medical opinion for

that of the claimant’s treating physician, something we

are plainly prohibited from doing.

         In Foster vs. Kann Enterprises, 2009 Ark. App.

746, a claimant, like the one here, had unsuccessfully

undergone a regimen of physical therapy.  A subsequent

doctor prescribed a series of injections in an attempt

to alleviate the claimant’s debilitating pain.  This

Commission held the claimant did not establish any

entitlement to the treatment, despite the doctor’s

recommendation.  The Court of Appeals reversed, holding

that the Commission could not simply ignore the medical
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opinion.  The Court noted none of the claimant’s

treating doctors had opined that the condition had been

alleviated or that there was no need for further medical

care.  In fact, the Court stated that fact was of

“paramount importance.”

         The Foster decision has many facts which

parallel the situation here.  The claimant in both cases

had a chronic condition resulting in debilitating levels

of pain.  Both had undergone physical therapy and other

treatments which did not provide any relief, and none of

treating doctors had said the claimant’s condition had

improved or that further medical treatment wasn’t

needed.  Most significantly, the treating doctor in each

case had recommended further care, which this Commission

denied.  

         Appellate courts of this State have frequently

held that, while the Commission has the duty to weigh

conflicting medical evidence and determine which

doctor’s opinion should be given the most weight, it

cannot simply disregard the medical evidence.  See

Hamilton vs Gregory Trucking, 90 Ark. App. 248, 205

S.W.3d 181 (2005).  In other words, the Commission

cannot substitute its medical judgement for that of the

considered opinion of medical professionals, but that is
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what the majority is doing in this case.  The medical

evidence clearly and indisputably establishes that the

claimant has a chronic condition causing debilitating

pain.  In spite of that evidence, the respondents have

terminated payment for pain medication or any other

treatment.  The majority is endorsing that position and

is closing the gate on the claimant’s need for further

medical care.

         The majority is acting contrary to one of the

primary stated objectives of the Arkansas Workers’

Compensation Act.  Ark. Code Ann. 11-9-101 states: “The

primary purposes of the workers’ compensation laws

are....to pay reasonable and necessary medical

expenses...”  In this case, the majority is denying the

claimant further medical care for what is clearly a

chronic, compensable condition.  What the medical

evidence clearly established is that the claimant is

suffering from severe and debilitating pain,

undisputedly attributable to a job-related injury.  What

the claimant needs is treatment for this chronic pain. 

What the majority has held is she cannot have it,

without an explanation why.  They merely conclude she

did not meet her burden of proof.  
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         I find that the claimant has established her

need for treatment in the form of pain management for

her chronic pain condition.  

         For the foregoing reasons, I concur with the

majority’s findings concerning the constitutional

argument, but I dissent from the denial of additional

medical benefits.

    _______________________________
                        PHILIP A. HOOD, Commissioner


