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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. G107361

DELOVE REDD, JR., EMPLOYEE  CLAIMANT

BLYTHEVILLE SCHOOL DISTRICT #5, 
EMPLOYER RESPONDENT NO. 1

ARKANSAS SCHOOL BOARDS ASSOCIATION 
WCT, CARRIER/TPA RESPONDENT NO. 1

DEATH & PERMANENT TOTAL DISABILITY
TRUST FUND RESPONDENT NO. 2

OPINION FILED FEBRUARY 13, 2014

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE BILL E. BRACEY,
JR., Attorney at Law, Blytheville, Arkansas.

Respondents No. 1 represented by the HONORABLE MELISSA
WOOD, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE CHRISTY L.
KING, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed September 19, 2013.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’
Compensation Commission has
jurisdiction over this claim.
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2. The stipulations agreed to by the parties
are hereby accepted as fact.

3. The claimant has failed to prove, by a
preponderance of the evidence, that he is
entitled to additional temporary total
disability.

4. The claimant has failed to prove that he
is entitled to permanent partial
disability benefits in excess of the
seven percent (7%) whole body impairment
which was accepted and paid by
respondents #1.

5. The employer, at all times, made suitable
employment available to the claimant
within his physical restrictions until
such time that the claimant took
voluntary retirement.

6. The claimant has failed to prove that
respondents #1 controverted the
claimant’s seven percent (7%) impairment
rating which it accepted and paid upon
receipt of a report documenting same.

7. Issues not addressed herein are
specifically reserved.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full
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Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record, I must

dissent from the majority opinion.  The claimant sought

additional temporary total disability and permanent

disability benefits arising out of his compensable back

injury of August 16, 2011.

The evidence shows that the claimant, who was

62 years old at the time of the hearing, had an eleventh

grade education. He weighed 155 pounds.  He had a work-
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related right shoulder injury.  Because of his right

shoulder injury, his right shoulder sometimes “locked

up” when he worked overhead.  He continued to have some

shoulder problems.  He had another work injury in 1994,

when he lifted a cafeteria table.  He had back surgery,

because his injury affected his ability to walk.  His

surgeon released him to light-duty work, and the

claimant never received a release from him to full duty. 

However, he was “just like new,” and was able to lift

furniture and do “it all.”  He had a work-related knee

injury, when he slipped and fell, in 2007.  He had

surgery, and he was released with permanent restrictions

of no lifting, squatting or climbing.  His job changed,

so that he did not have to move furniture again without

a two-wheeler.

On August 16, 2011, the claimant was helping a

co-worker lift a fifty-five-gallon drum up and into a

seven and one-half foot tall dumpster.  The barrel was

full of trash.  He felt some pain that increased.  His

employer directed him to the doctor.  He eventually saw

Dr. Campbell.  An MRI showed a protruding disk at L3-4,

a bulging disc at L4-5, and a small central spur at L5-

S1.  He was treated conservatively.  He did not have
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surgery to correct the herniation.  He was released to

work with a twenty-pound lifting restriction, as well as

prohibitions against bending and twisting and more than

two hours of sitting or standing.  The claimant’s job

required that he be able to lift more than twenty

pounds, that he be able to bend and twist and sit or

stand for more than two hours at a time.  The claimant

required Hydrocodone pain reliever, but it made him

drowsy so that he could not do his job.

When the claimant returned to work, he was

spraying the weeds in the cracks of the sidewalk.  He

worked with the plumber, James Williams, and used a

snake to unclog sewers and drains.  He drove a tractor

and did some spraying.  Williams, Broderick Harris and

L.C. Jackson helped him lift.  He was provided some

work.  He was not making the same amount of money when

he returned to work.  His contract was the same, but he

was only paid for the days he worked.  The claimant

missed three to five days of work per pay period, and

his employer only paid him for the days he worked.  He

missed a lot of work, before he finally retired.  He

missed a whole week sometimes.  Other weeks he missed 3-

5 days.  He would sometimes work half days, because his
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back would stiffen and hurt.  He was physically unable

to do the job.

The claimant was unable to retain his second

job at a college, where he had worked for 12 years, due

to this compensable injury.  That job was janitorial

work and not as physically demanding as his job with the

school district.  He could not do both jobs after his

injury.  He never returned to the college after August

16, 2011.

The claimant intended to work until he was 66

years old, but his injury cut that goal short.  He could

not think of any other job he could do, with his

education and background.  He wanted to work.  When he

turned 62, he retired.  He would rather be working both

his jobs.  He liked to work.  He retired in July 2012. 

He received $1138 in retirement benefits from the school

district and around $848 in Social Security, monthly. 

He did not have health insurance.  He would be eligible

for Medicare at 65.

The claimant was not aware that if he needed

medical treatment of his back that he could get care and

that the school district would pay for it.  He

understood that when the doctor released him, he could
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not get more care.  He still needed treatment.  At the

time of the hearing, he had not had treatment of his

back for a year.  It had been a while since he used

Hydrocodone.  He took Aleve for his pain at the time of

the hearing.  Sometimes it worked, and sometimes it did

not.  He used hot baths as well.  His pain was not going

away.

At the time of the hearing, the claimant did

some shopping, laundry, vacuuming, and dishes.  His son

mowed his lawn and moved furniture for him.  He fished

at the local senior citizen park, sitting on a bucket.  

The claimant’s physician gave him a permanent

impairment rating of 7% to the body as a whole.  He felt

that he had suffered a greater loss to his earning

capacity than 7%.  He felt he was totally disabled.

James Williams testified that he worked with

the claimant and that he did his job.  After the

claimant’s injury, he was not able to do the same work

that he had done before the injury.  He was assigned to

work with Williams, who was a plumber.  The job did not

involve heavy lifting.  They did some herbicide spraying

as well together.  He observed that the claimant was not

able to do the work that he was assigned to do with
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Williams.  The claimant was assigned to help Williams,

but there was not a lot that he could do to help him. 

He tried his best to help.  Williams felt that the

school was trying to protect him, because his job did

not require heavy lifting. They worked together for

about three weeks.  He never worked a full day, because

his back would start hurting, and he would leave.  He

missed a lot of work.

Donald Jenkins testified that he was the

maintenance supervisor for the school district.  He was

the claimant’s supervisor for the last two years of his

employment, when the claimant moved from the janitorial

staff to maintenance.  He was aware that the claimant

had a back injury in 2011 and a knee injury in 2007.  

He received documentation after the 2011 injury that the

claimant could not lift over 20 pounds or sit or stand

for more than 2 hours.  The claimant was directed to

return to work, assigned to a warehouse, keeping it

clean.  He was to sweep, empty the trash, and break down

boxes.  He was also assigned to be the plumber’s

assistant.  The plumber does not lift.  The claimant

would have carried a box no more than a pound to assist

the plumber.  It was made clear to the claimant and
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everyone that he should not lift more than 20 pounds. 

Jenkins assigned his work to be within his limitations,

and he let the claimant work the way he felt

comfortable.  He was free to sit when he needed to and

stand when he needed to.  He used a two-gallon tank

spray tank on a wheeled cart to spray weeds in the

summer for a couple of hours, until it got hot.  If the

claimant had not retired, he would still be working at a

job within the restrictions.

Richard Atwill testified that he is the

superintendent of the school district.  He was familiar

with the claimant.  He stated that the district strictly

abided by the restrictions arising out of the claimant’s

August 2011 back injury.  He used a yard sprayer on a

rolling cart to spray weeds in the cracks in concrete. 

He used a push broom.  He did not get assistance with

lifting, because there were two or three people assigned

to lift for him.  He was not to lift over 20 pounds.  He

retired around July 11, 2012.  Had he not retired, his

contract would have renewed automatically.  He would

have continued to work for the school district,

receiving the same hours and pay.

WHETHER THE CLAIMANT IS BARRED FROM RECEIVING
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WAGE-LOSS DISABILITY BENEFITS

An employee who has returned to work or who is

extended a bona fide and reasonably obtainable offer to

be employed at wages equal to or greater than his

average weekly wage at the time of the accident is not

entitled to permanent partial disability benefits in

excess of the percentage of permanent physical

impairment.  Ark. Code Ann. § 11-9-522(b)(2).  The

employer has the burden of proving a bona fide offer of

employment.  Ark. Code Ann. § 11-9-522(c)(1).  Sivixay

v. Danaher Tool Group, 2009 Ark. App. 786, 5-6, 359

S.W.3d 433.  Obviously, an employee must be capable of

performing the required job activities in order for the

proposed position to be considered a bona fide offer of

Employment.  Wal-mart Associates, Inc. v. Keys, 2012

Ark. App. 559, 8; Sivixay, supra, at 7.

In Enterprise Products Company v. Leach, 2009

Ark. App. 148, 316 S.W.3d 253, the claimant was not

barred from wage-loss benefits where he was returned to

work, but his return to work aggravated his condition,

causing extreme pain and limitations, to the extent that

he could no longer continue his employment duties. 

Despite his complaints to his supervisor, he was not
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offered lighter work.  This testimony established some

measure of wage-loss disability as the claimant could no

longer be employed at that strenuous level as a truck

driver.

In the current claim, the claimant was

returned to work, within the written restrictions issued

by his physician.  However, the claimant was not able to

do the work for a full shift without pain.  The wage

records and the testimony of both the claimant and James

Williams show that the claimant was unable to perform

his duties without pain and that he was unable to work a

full pay period without taking time off because of his

pain.  Therefore, while the respondent made an admirable

effort to return the claimant to work, the fact is that

the symptoms related to his compensable injury and

aggravated by his work prevented him from performing his

job.

While it is true that the claimant was

returned to work at his pre-injury wage, he was unable

to earn equal wages, because he was unable to work a

full shift due to his pain.  This fact is borne out by

the wage records.

Because the claimant was unable to perform the
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work required in the job to which he was returned and

because he was unable to earn the same wages after his

injury that was able to earn before it, Ark. Code Ann.

Section 11-9-522 does not preclude him from receiving

wage-loss disability benefits.  The claimant did not

successfully return to work at wages equal to or greater

than his pre-injury earnings, and the continued offer of

employment was not “obtainable” because he could not do

the work or earn the same amount of money.

PERMANENT DISABILITY BENEFITS

Arkansas Workers’ Compensation law provides

that when an injured worker’s disability condition

becomes stable and no further treatment will improve

that condition, the disability is deemed permanent.  A

worker who sustains an injury to the body as a whole may

be entitled to wage-loss disability in addition to his

anatomical loss.  Glass v. Edens, 233 Ark. 786, 346

S.W.2d 685 (1961).  The wage-loss factor is the extent

to which a compensable injury has affected the

claimant’s ability to earn a livelihood.  Emerson

Electric v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848

(2001).  In order to be entitled to any wage-loss

disability in excess of permanent physical impairment,



Redd - G107361 13

the claimant must first prove by a preponderance of the

evidence that he sustained permanent physical impairment

as a result of the compensable injury.  Wal-Mart Stores,

Inc. v. Connell, 340 Ark. 475, 10 S.W.3d 727 (2000);

Needham v. Harvest Foods, 64 Ark. App. 141, 987 S.W.2d

278 (1998).  If the employee is totally incapacitated

from earning a livelihood at that time, he is entitled

to compensation for permanent and total disability.   

See Minor v. Poinsett Lbr. & Mfg. Co., 235 Ark. 195, 357

S.W.2d 504 (1962).  Objective and measurable physical or

mental findings, which are necessary to support a

determination of “physical impairment” or anatomical

disability, are not necessary to support a determination

of wage-loss disability.  Arkansas Methodist Hosp. v.

Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993).

The Commission is charged with the duty of

determining disability.  Cross v. Crawford County

Memorial Hospital, 54 Ark. App. 130, 923 S.W.2d 886

(1996).  In determining the extent of permanent

disability, the Commission may consider, in addition to

the evidence of permanent anatomical impairment,

claimant’s general health, age, education, work

experience, attitude, interest in rehabilitation, degree
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of pain, and any other matters reasonably expected to

affect his future earning capacity.  Ark. Code Ann. Sec.

11-9-522(b)(1); Glass, supra; Oller v. Champion Parts

Rebuilders, Inc., 5 Ark. App. 307, 635 S.W.2d 276

(1982); Arkansas Wood Products v. Atchley, 21 Ark. App.

138, 729 S.W.2d 428 (1987).

For an award of permanent benefits, the

compensable injury must be the major cause of the

disability or impairment.  If the injury combines with a

pre-existing disease or condition, or the aging process,

to cause or prolong the disability, permanent benefits

are available only if the compensable injury is the

major cause of the permanent disability or need for

treatment.  Ark. Code Ann. Sec. 11-9-102(4)(F)(ii). 

Major cause is defined as more than fifty percent (50%)

of the cause.  Ark. Code Ann. Sec. 11-9-102(14).

Up until his injury, the claimant was able to

perform all of his duties and to work full time.  He was

62 years old at the time of the hearing.  He was almost

five foot eleven, weighing 155 pounds.  He had an

eleventh grade education with no further training.  His

work history was limited to more than twenty-seven years

of custodial work, other than some machine work which
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was no longer relevant due to advances in technology.

The school district outsourced the custodial work to a

private contractor, so the claimant was moved to the

maintenance department about two years ago.  He was able

to perform that work until his injury.

The claimant has a 7% permanent impairment

arising out of his work-related injury.  He had a

protruding disk at L3-4, a bulging disc at L4-5, and a

small central spur at L5-S1, for which he only received

conservative care.  The claimant explained that due to

his injury, his back bothered him very much when he

tried to lift.  He had trouble walking, stooping, and

twisting.  He could not squat.  Dr. Gera put him under

work restrictions of no lifting more than 20 pounds, no

bending and twisting at the same time, and no sitting or

standing for more than 2 hours. However, his work

required him to stand more than two hours, and it

required lifting, bending, and twisting.  Before he

retired in July 2012, he was unable to work.  He missed

3-5 days out of each pay period.  He had to go home

early because his back bothered him.  He could not take

his pain medication, Hydrocodone, at work, because it

made him drowsy and sleepy.  He was not able to do his
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regular work.

The claimant had intended to work until he was

sixty-six years old, and he demonstrated this intent

with his attempt to return to work.  However, he could

not do the work without significant pain and limitation.

The claimant did not have transferable skills. 

He was of advanced age with a limited education.  His

activities were limited to some shopping and household

chores.  His need for further treatment also confounds

his ability to earn his pre-injury wage.

Given the claimant’s age, education, pain, and

limitations in the face of his willingness to try to

work, I would award the claimant permanent total

disability benefits.  His ability to earn wages was

approximately halved by his injury while he was still

able to attempt to work, but he was unable to sustain

that effort in light of his pain and limited access to

medical care.

TEMPORARY TOTAL DISABILITY BENEFITS

The claimant’s healing period lasted until Dr.

Campbell assigned a permanent anatomical impairment

rating of 7% to the body as a whole on October 24, 2012. 

The record shows that before the claimant’s back injury,
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he regularly worked a full work week, but beginning with

the injury in August 2011, he only worked two full pay

periods before his retirement in July 2012. He is

entitled to temporary partial disability benefits for

the difference in wages earned before and after his

injury.  The claimant retired in July 2012, no longer

able to even attempt to perform his job or to earn the

same wage as before his injury.  He is entitled to

temporary total disability benefits from July 2012 to

October 24, 2012.  I note that the claimant stated that

he needed additional medical care, and it is possible

that a future claim for additional temporary disability

benefits could be appropriate.

I would award the claimant permanent and

temporary benefits as stated above, as well as an

attorney’s fee on those benefits.

For the foregoing reasons, I must respectfully

dissent from the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


