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OPINION AND ORDER

The respondents appeal an administrative law judge’s

opinion filed July 22, 2014.  The administrative law judge

found that the claimant sustained wage-loss disability in

the amount of 62%.  After reviewing the entire record de

novo, the Full Commission finds that the claimant sustained

wage-loss disability in the amount of 40%.  
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I.  HISTORY

Timothy Ray, now age 51, testified that he obtained a

GED in 1982.  Mr. Ray testified that his employment history

included construction, painting, and ownership of a

restaurant.  The claimant’s testimony indicated that he

became employed with the respondents, Arkansas Glass

Container Corporation, in 2002.  The claimant testified that

he started in the respondent-employer’s maintenance

department and that the work was physically demanding.  The

claimant became an assistant manager in maintenance for the

respondents in 2003.  The claimant testified that although

he was a supervisor, “I would wind up doing more of the work

that the mechanics would.”          

The parties have stipulated that the claimant sustained

a compensable back injury.  The claimant testified that he

fell and injured his lower back at work for the respondents

in April 2011.  Dr. James R. Adametz began treating the

claimant on May 31, 2011: “This is a 47 year old white male

who was working and fell through subflooring about a foot or

so, but jerked and twisted his back on April 8, 2011.  He

has been in a lot of pain ever since....There is a focal

disc herniation at L5-S1 on the right that looks like it
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laterally displaces the S1 nerve root pretty significantly.” 

Dr. Adametz performed surgery on June 27, 2011: “Right

L5-S1 hemilaminotomy and discectomy with microscopic

dissection and interpretation of fluroscopic x-ray.”  The

pre- and post-operative diagnosis was “Right L5-S1 disc

herniation.”  Dr. Adametz noted on July 8, 2011, “I did find

a disc fragment and removed it.  Initially after surgery he

did great for maybe the first week, but then he just went

for a walk or did something and woke up in severe pain

again.  It’s going all the way down his right leg.”  

Dr. Adametz performed a lumbar epidural steroid

injection on August 4, 2011.  The claimant followed up with

Dr. Adametz on August 23, 2011: “I did an epidural steroid

injection on him and he is doing better.  He says the pain

is pretty tolerable now.  He still has a little pain in his

back and he still gets a little pain in his right leg.  He

has been taking Neurontin and an occasional Hydrocodone and

that seems to be getting him by.  He is actually ready to

return to work.  He does want to start out with sort of

light duty without any heavy lifting and where he can take a

break and sit down for a little while if he has to.  I will

give him a note to that effect.”  The claimant testified
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that he tried to return to light-duty work but was

physically unable to do so.    

Dr. Adametz performed a lumbar epidural steroid

injection on September 12, 2011.  The claimant followed up

with Dr. Adametz on October 28, 2011: “He says he continues

to make a little progress.  He thinks the epidural steroid

injections have really helped, but it seems like it is

wearing off and the pain is coming back.  So he would like

to do another one.  That would be the third one, but I think

we would go ahead and do that one.  MDM: As far as work

goes, I have been sort of gradually raising his

restrictions.  He says the boss kind of expects him to work

pretty hard anyway, regardless of what I say, but it helps

him out to have at least have something written down.  So I

am going to go ahead and put him at no lifting of over about

25 pounds and no standing or sitting continuously for more

than a couple of hours at a time, and not working over 8

hours in a day.  Hopefully he can kind of keep getting by

with that and we can make a little more progress with

another shot.”  Dr. Adametz performed a lumbar epidural

steroid injection on November 7, 2011.  
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Dr. Adametz stated on January 17, 2012, “I am going to

gradually increase his restrictions and see if I can’t just

keep him going and, hopefully, get him back to pretty normal

activities.”  The claimant followed up with Dr. Adametz on

February 10, 2012: “He says he has gotten worse since the

last time that I saw him.  Now he says he just can’t work. 

He has been having a lot of pain in his back and down his

right leg....I am going to put him in some physical therapy

for a few weeks.  I am going to get him off work until he

returns and see if we can cool all of this down enough to

get him back to work and on with his life.”

Dr. Adametz noted on March 2, 2012, “He tells me he

has, unfortunately, actually gotten worse since I saw him

last time.  He is hurting in his back and all the way down

his right leg.” Dr. Adametz stated on March 9, 2012, “I have

had him off work but I am going to try to get him back to

work.  It is going to have to [be] under restrictions.  He

says he is not even sure that he can work on light duty but

I think he really should try.  I am going to say no lifting

over 15 pounds.  I am going to try to make it where he is

able to stand and sit and move so that he does not stay in

one spot all the time.”  The claimant informed Dr. Adametz
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in subsequent follow-up visits that his pain was worsening. 

The claimant testified that he did not work for the

respondents after March 2012, and that his employment was

terminated in about July 2012.  

Dr. Adametz performed surgery on February 11, 2013: “1. 

Right L5-S1 reexploration and discectomy.  2.  Left L4-5

hemilaminotomy and discectomy.  3.  Microscopic dissection. 

4.  Interpretation of fluoroscopic x-rays.”  The pre- and

post-operative diagnosis was “Right L5-S1 recurrent lumbar

disc herniation and left L4-5 lumbar disc herniation.”  The

claimant testified that he did not benefit from the surgery

provided in February 2013.  Dr. Adametz performed surgery on

July 15, 2013: “Left L4-5 reexploration and diskectomy with

microscopic dissection and interpretation of fluoroscopic x-

rays.”  The pre- and post-operative diagnosis was “Left L4-5

recurrent disk herniation.”  

Dr. Adametz noted on August 16, 2013, “He says his leg

pain is gone.  He is still having some back pain.  MDM: At

this point, the issue is his work.  He has apparently been

laid off, so he is unemployed.  I would normally say at this

point that he could do sedentary type work.  I will see him

one more time in about two months.  At that point I will
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probably put permanent restrictions on him, assuming he

continues to do well and has reached maximum medical

improvement.”  

Dr. Adametz stated on October 15, 2013, “I think he

will have a permanent lifting restriction of about 40

pounds.  I would highly recommend that he obtain some

vocational rehab and placement assistance to try to get him

back in the work force as I don’t think he can return to his

previous job unless accommodations were made for it.”  The

parties have stipulated that the claimant reached the end of

his healing period on October 21, 2013.  

Dr. Adametz stated on November 22, 2013, “As far as

disability rates, he would qualify for a 9% permanent

partial impairment with the body as a whole for his first

surgery, an additional 2% for his second surgery, and an

additional 1% for his third surgery for a total of 12%

impairment.”  The parties have stipulated that the claimant

“was assessed with an anatomical impairment by Dr. James R.

Adametz in the amount of 12% to the body as a whole, and

that Respondent No. 1 is currently paying corresponding

indemnity benefits in connection with the anatomical

rating.”  
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A pre-hearing order was filed on March 4, 2014.  The

claimant contended that “the respondent terminated temporary

total disability benefits and controverted the payment of

temporary total as of July 2012.  The claimant further

contends that as a direct result of his compensable worker’s

compensation injury, surgeries, permanent impairment rating,

and other appropriate wage-loss factors, he is entitled to

total and permanent disability benefits.”  The respondents

contended, “The claimant is not PTD.  TTD has not been

controverted.”  An administrative law judge scheduled a

hearing on the following issues: “Controversion of temporary

total disability benefits; permanent total disability

benefits/wage-loss disability benefits, and controverted

attorney fees.”  

Heather Taylor, a Vocational Rehabilitation Consultant,

reported on March 27, 2014:

At the request of Linda New with CAC, I met
     with Mr. Timothy Ray to complete a vocational      

          rehabilitation assessment, preliminary to          
          exploring his return-to-work options....

Mr. Ray has acquired significant skills during 
          his twelve year work history in supervisory and    
          management positions in a manufacturing            
          environment, and also as an operator of two small  
          businesses during a prior twenty year span.  He is 

hindered by the lack of a college degree and his
physical restrictions in returning to a similar
position in the manufacturing environment, so he
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likely would experience a wage differential in the
types of lower level jobs he would have to
pursue.  Fortunately, Mr. Ray has his own well
thought out plan to return to small business
ownership, and, according to his statements, has
the financial capital to get started.  For this
reason, he has declined my offer of job search
assistance, and based on what he has indicated, I
believe this is a viable plan for him to
pursue....

Mr. Ray has stated that he already has his own
vocational plans, has no intention of “applying
for any jobs,” and politely declined my offer of
job search assistance.  He said he did not want to
waste my time or anyone else’s.

He plans to become a small business owner again
relatively soon.  He said he wants to own and
operate a pawn shop.  He indicated that he has
been thinking about this new business venture for
several years and now the timing is right,
considering that he is no longer employed with
Arkansas Glass Container.

He is currently scouting locations for his shop,
and trying to decide between the areas of Hardy or
Jonesboro, Arkansas....

A pawnbroker’s salary (just the broker, not the
owner/operator) according to the Bureau of Labor
Statistics for the state of Arkansas is only
$14.38/hour or $29,910/year.  There are no wage
statistics for the business owner because there
are too many variables to consider and these will
change from month to month and year to year. 
Consequently, I am not able to project any future
earnings for Mr. Ray as an owner/operator of a
pawn shop....

Although Mr. Ray as acquired excellent skills from
his past work history, he likely will experience a
wage differential (as evidenced in the labor
market section of this report) should he try to
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return to the workforce with a new employer.  He
lacks the educational requirements for many
manufacturing facility management positions (where
he has 12 years of experience), or else other
currently available comparable management/
supervisory jobs in manufacturing were beyond his
physical limits of no lifting over 40 pounds.

I do not have any vocational recommendations, such
as assisting Mr. Ray with the job search process,
as he had already told me that he is not
interested in applying for jobs nor does he plan
to apply for jobs in the future.

He does, however, appear to have a well thought
out plan for becoming a small business owner
again, and appears motivated to make this
transition in the near future.  He certainly has
the skill set to be a small business owner and has
experience operating two small businesses for a
total of twenty years.  As reported by him, he
appears to be able financially to make this
transition with or without the assistance from a
financial institution.  All factors considered, it
is my opinion that this is a suitable vocational
plan for Mr. Ray to implement.    

A hearing was held on May 16, 2014.  The claimant

testified regarding his physical condition, “I have good

days and bad days....I have piercing pain in my back. 

Sometimes it shoots down the back of my leg to my feet.  My

feet tingle like they’re asleep.  Sometimes I can bend over

and touch my shoes sometimes, but sometimes I couldn’t bend

over if I dropped my wallet in the floor.”  The claimant

testified that he had difficulty in sitting, standing, and

lifting heavy objects.  The claimant submitted a lengthy
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list of employers where the claimant said he had applied for

work.  

An administrative law judge filed an opinion on July

22, 2014.  The administrative law judge found, among other

things, that the claimant did not prove he was permanently

totally disabled.  The claimant does not appeal that

finding.  The administrative law judge found that the

claimant proved he sustained wage-loss disability “in the

amount of 62%.”  The respondents appeal to the Full

Commission.

II.  ADJUDICATION

The wage-loss factor is the extent to which a

compensable injury has affected the claimant’s ability to

earn a livelihood.  Cross v. Crawford County Mem. Hosp., 54

Ark. App. 130, 923 S.W.2d 886 (1996).  Ark. Code Ann. §11-9-

522(b)(Repl. 2012) provides:

(1) In considering claims for permanent partial
disability benefits in excess of the employee’s
percentage of permanent physical impairment, the
Workers’ Compensation Commission may take into
account, in addition to the percentage of
permanent physical impairment, such factors as the
employee’s age, education, work experience, and
other matters reasonably expected to affect his or
her future earning capacity.
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An administrative law judge found in the present

matter, “8.  When the claimant’s age, education, work

experience, and other matters reasonably expected to affect

his future earning capacity are considered, the evidence

preponderates that the claimant has sustained a loss of

earning capacity, or wage loss disability in the amount of

62% in addition to his anatomical impairment as a result of

the March 31, 2011, compensable back injury.”  The Full

Commission does not affirm the administrative law judge’s

award of 62% wage-loss disability.

The claimant is only age 51 and has a GED.  The

claimant has not reached the age of retirement and should

have many years of potential gainful employment in his

future.  The claimant has previously been employed in the

fields of construction, painting, and small business

ownership.  The claimant became employed with the

respondents in 2002, where the claimant’s work was

occasionally physically demanding.  The claimant sustained a

compensable injury to his back in about April 2011.  The

claimant subsequently underwent three surgeries performed by

Dr. Adametz.  The claimant was unable to perform his regular
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duties for the respondents, and the claimant’s employment

was terminated in about July 2012.  

Dr. Adametz assigned the claimant a 12% permanent

anatomical impairment rating, accepted by the respondents,

on November 22, 2013.  Dr. Adametz assigned the claimant “a

permanent lifting restriction of about 40 pounds.”  The

record indicates that the permanent lifting restriction

assigned by the treating physician would prevent the

claimant from a position of manual labor employment,

including the claimant’s previous employment with the

respondents.  Nevertheless, Dr. Adametz did not opine that

the claimant was precluded from returning to any gainful

work.  Dr. Adametz in fact encouraged the claimant to seek

vocational rehabilitation.  An experienced, credible

consultant, Heather Taylor, met with the claimant in March

2014 and identified a number of potential job openings

within the claimant’s permanent physical restrictions.  Ms.

Taylor noted, however, that the claimant “has declined my

offer of job search assistance....He plans to become a small

business owner again relatively soon.  He said he wants to

own and operate a pawn shop.”  
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While the claimant’s goal of becoming a small business

owner is certainly reasonable, the claimant had taken no

tangible steps at the time of the May 2014 hearing to begin

his small business.  The Full Commission recognizes that

there is no formula for determining wage loss, and that a

significant reduction in wages is a factor the Commission

should consider in assigning wage-loss disability.  Taggart

v. Mid-America Packaging, 2009 Ark. App. 335, 308 S.W.3d

643.  In the present matter, however, the preponderance of

evidence does not demonstrate that the claimant has

attempted to secure any gainful employment within his

permanent restrictions since Dr. Adametz’ release in October

2013.  We also note Heather Taylor’s opinion, “I am not able

to project any future earnings for Mr. Ray as an

owner/operator of a pawn shop.”  There is no evidence before

the Commission demonstrating how much money the claimant

would earn as a pawn shop owner.  Conjecture and speculation

cannot be permitted to supply the place of proof.  Dena

Const. Co. v. Herndon, 264 Ark. 791, 575 S.W.2d 155 (1979). 

The claimant’s actions to date indicate that he is not

interesting in returning to gainful employment within his

permanent physical restrictions.  The claimant’s lack of
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motivation is an impediment to the Commission’s full

assessment of the claimant’s wage-loss disability.  City of

Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946

(1984).

Based on our de novo review of the entire record,

therefore, the Full Commission finds that the claimant

sustained 40% wage-loss disability in excess of the

claimant’s 12% permanent anatomical impairment.  The

claimant proved that the compensable injury was the major

cause of his 12% permanent anatomical impairment and 40%

wage-loss disability.  The claimant’s attorney is entitled

to fees for legal services in accordance with Ark. Code Ann.

§11-9-715(a)(Repl. 2012).  For prevailing in part on appeal,

the claimant’s attorney is entitled to an additional fee of

five hundred dollars ($500), pursuant to Ark. Code Ann. §11-

9-715(b)(Repl. 2012).               

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman
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Commissioner McKinney concurs and dissents.

CONCURRING AND DISSENTING OPINION

          I dissent in part and concur in part with the

majority opinion finding that the claimant sustained forty-

percent (40%) wage-loss above his anatomical impairment

rating of twelve percent (12%) pursuant to his 2012

compensable back injury.  While I agree with the majority

that the administrative law judge’s award of sixty-two

percent (62%) wage-loss is excessive and should be reduced,

I find that the claimant’s stated lack of interest in

pursuing vocational rehabilitation and/or employment

services opportunities in favor of opening his own business

impedes our full assessment of his wage-loss disability in

this claim.  Therefore, I find that forty percent (40%)

wage-loss above the claimant’s twelve percent (12%)

permanent physical impairment rating is excessive and should

be further reduced. 

          It is well-settled that a lack of interest in

pursuing employment impedes the assessment of the claimant’s

loss of earning capacity, although it is not a complete bar. 

Logan County v. McDonald, 90 Ark. App. 409, 206 S.W.3d 258
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(2005).  In the present claim, the claimant is fifty-one

(51) years old with a GED and no college credits.  However,

the record shows that the claimant has successfully owned

and operated two small businesses, he has worked in the

construction industry hanging Sheetrock and painting, and he

held management positions with the respondent-employer for

over a decade prior to his compensable back injury.  The

claimant explained that his initial duties as an Assistant

Manager for the respondent-employer included scheduling,

assigning work duties, and supervising the work of others. 

The claimant stated that, after approximately two years, he

transferred from this management position to another

management position in a different department.  The claimant

testified that his main duty in his new position was

supervising the work of mechanics.  The claimant stated that

this new position also required that he engage in a certain

amount of physical labor in addition to his supervisory

duties.  The claimant testified that two more departments

were eventually added to his supervisory job

responsibilities.

          The record reflects that the claimant counseled

with vocational rehabilitation consultant, Heather Taylor. 

The record further reflects that the claimant declined Ms.

Taylor’s offer of job placement and/or vocational
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rehabilitation assistance.  The claimant admitted that he

declined to utilize Ms. Taylor’s professional services

because he eventually plans to open his own business;

namely, a pawn shop.  Ms. Taylor testified that she approved

of the claimant’s plan to open a pawn shop, and she believed

the claimant’s out-going personality would lend itself well

to such a venture.

          Based upon the fact that the claimant has

undergone three back surgeries as a result of his

compensable injury, it is evident that he still suffers from

residual symptoms that require he be able to alternate

between sitting, standing, and laying down.  In addition,

the clamant has been given a permanent forty (40) pound

lifting restriction.  The claimant testified that he

currently manages his pain with prescription medications. 

Nonetheless, the claimant can still mow, drive and perform

other physical activities that lend themselves to gainful

employment.   

          In similar claims, the Commission has found that

older claimants with less education, less practical job

experience, and fewer transferrable skills were entitled to

less than forty-percent (40%) wage-loss.  For example, in

Ronnie Helderman v. First United Methodist Church, AWCC File

No. G202702 (Opinion filed July, 2014), the Commission
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reduced wage-loss benefits for a sixty (60) year old

custodial worker with a ninth-grade education who broke his

back and ribs in a work-related fall.  The administrative

law judge had awarded the claimant, Mr. Helderman, fifty

percent (50%) wage-loss above his anatomical impairment

rating, which the Commission reduced to thirty-five percent

(35%).  Id.  I note that, unlike the claimant in the instant

claim, Mr. Helderman had a twenty-one percent (21%)

permanent physical impairment rating and little work

experience aside from custodial work.

          In yet another similar claim, the Commission found

that a sixty-two (62) year old nurse with an eighteen

percent (18%) permanent physical impairment rating who could

not return to her original job had sustained only twenty-

five percent (25%) wage-loss above her anatomical

impairment.  See, Janet Walker v. Arkansas Children’s

Hospital, AWCC No. G203802 (Opinion filed June, 2013).

          In the instant claim, the claimant is younger than

both of the previously discussed claimant’s, he has

transferrable job skills, varied employment experience, and

absolutely no interest in utilizing job placement and/or

vocational rehabilitation assistance.  And, while the

claimant currently contends that his plan of owning a pawn

shop is “just a dream,” I note that it is a dream in which
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the claimant’s wife testified she is so invested that she is

willing to quit her job and help him run it.  Furthermore,

Ms. Taylor appears to have taken the claimant so seriously

when he declined her services in favor of opening a pawn

shop that she wrote:

          Fortunately, Mr. Ray has his own well though out   
          plan to return to small business ownership, and,   
          according to his statements, has the financial     
          capital to get started. For this reason, he has    
          declined my offer of job search assistance, and    
          based on what he has indicated, I believe this is  
          a valuable plan for him to pursue. 

           
       ... 

          Mr. Ray has stated that he already has his own     
          vocational plans, has no intention of “applying    
          for any jobs,” amd politely declined my offer of   
          job search assistance. He said he did not want to  
          waste my time or anyone else’s.  

          Finally, whereas the claimant now indicates that

opening his own pawn shop is, at best, a future endeavor,

the record shows that he indicated to Ms. Taylor that he

planned to open this business “very soon.”  Moreover, it can

be assumed that although the claimant’s income is

speculative with regard to owning his own business, he

surely must believe that the this venture will be lucrative. 

This conclusion is supported by the claimant’s stated

intention to hire both his wife and daughter to work for him

in the pawn shop; thus, giving every indication that he



RAY - G103062    21

believes the pawn shop will earn enough to support the

entire family. 

          For these reasons, I concur that the claimant’s

wage-loss disability benefits should be reduced from sixty-

two percent (62%) as awarded by the administrative law

judge, but I dissent from the majority finding that the

claimant has proven that he is entitled to forty-percent

(40%) wage-loss disability benefits above his anatomical

impairment rating, and I find that these benefit should be

reduced even further. 

                                   
                         KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs and dissents.

CONCURRING AND DISSENTING OPINION

          After my de novo review of the entire record, I

concur in part with but must respectfully dissent in part

from the majority opinion.  I agree with the majority

decision awarding 40% wage loss disability, but I disagree

with the reduction of the Administrative Law Judge’s award

from 62% to 40%. Simply stated, the claimant earned $77,000

prior to his injury, but the highest projected earnings for

the claimant are less than $30,000, which is approximately
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62% loss in earning capacity.  Motivated or not, and I

conclude from the record that he was motivated, his highest

projected earnings are 62% of his pre-injury earnings. 

There is nothing to impede the Commission’s assessment of

his ability to earn a wage, because we know what his

projected wage is.  The claimant’s projected ability to earn

only 38% of his wage assumes motivation and does not reward

any suggested lack of motivation. 

          For the foregoing reasons, I concur in part with

but must respectfully dissent in part from the majority

opinion. 

                             
PHILIP A. HOOD, Commissioner


