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Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal and claimant cross-appeals an

opinion and order of the Administrative Law Judge filed

October 22, 2013.  In said order, the Administrative Law

Judge made the following findings of fact and

conclusions of law:

1. The Arkansas Workers’ Compensation Commission
        has jurisdiction over these claims.

2. The stipulations agreed to by the parties are    
   hereby accepted as fact.

3. The claimant has proven by a preponderance of    
   the evidence that he is entitled to wage loss    
   disability in excess of the 10% impairment       
   previously assigned. After consideration of the  
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   claimant’s age, education, work experience and   
   other factors reasonably expected to effect the  
   claimant’s  ability to earn a living, I find      
   that a wage loss disability of 15% to the body   
   as a whole fairly reflects the extent of the     
   claimant’s wage loss disability.

4. The claimant has failed to prove that any        
   treatment provided by Dr. Kalin Savu was         
   authorized and reasonably necessary in           
   relationship to the claimant’s admitted injury.

5. Respondent’s are responsible for late payment    
   penalties of indemnity benefits that were not    
   paid timely.  More specifically, respondents are
   responsible for a late payment penalty in the    
   amount of twenty percent (20%)for any            
   installments of Temporary Total Disability not   
   paid within fifteen (15) days after its due      
   date, and, respondents are responsible for an    
   eighteen percent (18%) penalty for any late      
   payment installments of permanent impairment     
   benefits not paid within fifteen (15) days after 
   its due date pursuant to Ark. Code Ann.§ 11-9-   
   802.  The claimant has failed to prove that late 
   payment of any installments of compensation was  
   willful and intentional.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the October 22, 2013 decision

of the Administrative Law Judge, including all findings
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of fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.

All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge's

decision in accordance with Ark. Code Ann. § 11-9-809

(Repl. 2002).

Since the claimant’s injury occurred after July 1,

2001, the claimant’s attorney’s fee is governed by the

provisions of Ark. Code Ann. § 11-9-715 as amended by

Act 1281 of 2001.  Compare Ark. Code Ann. § 11-9-715

(Repl. 1996) with Ark. Code Ann. § 11-9-715 (Repl.

2002).  For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman
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Commissioner McKinney concurs in part and dissents in
part.

CONCURRING DISSENTING OPINION

          I respectfully concur in part and dissent in

part from the majority’s opinion.  Specifically, I

concur in the majority’s finding on all issues except

for wage-loss. 

          With regard to medical treatment, our statute

clearly states that any treatment or services furnished

or prescribed by any physician other than the one’s

selected under the change of physician rules shall be at

the claimant’s expense.  The only exception to this rule

is in cases of emergency treatment.  See, Ark. Code Ann.

§11-9-514. 

          The claimant sought and was granted a change-

of physician from Dr. Terry Litchor to Dr. Rebecca

Barrett-Tuck.  When Dr. Barrett-Tuck essentially

repeated Dr. Litchor’s diagnosis and prognosis (that he

was not a surgical candidate, and he might benefit from

pain management), the claimant returned on his own to

Dr. Litchor in order to receive a referral to a pain

management doctor, namely Dr. Savu.  At that time, Dr.

Litchhor was no longer the claimant’s authorized

treating physician.  
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         We cannot bend our statutory rules, which are

to be strictly interpreted, in order to accommodate one

claimant.  Therefore, medical treatment with Dr. Savu

was unauthorized in this claim and must be denied,

regardless of whether it had previously been recommended

by any physician.  Likewise, the majority is correct in

finding that the respondent is liable for any late

payment of installments of permanent physical impairment

disability benefits.  However, the preponderance of the

evidence demonstrates that the respondent was not

willful and intentional in paying these benefits late. 

Therefore, a 36% penalty is not appropriate in this

claim.

         With regard to wage-loss, the Administrative

Law Judge made his own determination of the amount of

wage-loss the claimant was entitled to above his

permanent physical impairment rating.  In doing so, the

Administrative Law Judge considered the claimant’s age,

education, and work experience together with his

anatomical impairment rating to determine that the

claimant is entitled to 15% wage-loss above his

anatomical impairment rating.  However, it appears that

when making this determination the Administrative Law
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Judge did not consider the claimant’s lack of interest

in pursuing employment with his employer or his negative

attitude in returning to work.  

         Notwithstanding the claimant’s expressed desire

to return to work, the claimant failed to seek

employment in what could be considered a serious manner,

even admitting that he had not sought employment in the

city to which he was planning to live.  The claimant’s

failure to seek employment counts against his motivation

to return to work.  

         Moreover, the claimant earned $8.62 as a welder

for the respondent-employer, and he had prior work

experience to include warehouse work, carpentry, and

brick masonry.  Further, the only medical evidence that

the claimant presented to support an award of wage-loss

were his subjective complaints of pain.  Otherwise, not

one of the claimant’s physicians placed him on work

restrictions.  

         I find that the claimant’s lack of motivation

to return to work is evident in this claim.  Therefore,

considering his lack of motivation to return to work

along with all other relevant factors to include his

age, education, and prior work experience, combined with

the fact that the he is under no work restrictions, the



Rankin - G109443 & G109726        7

claimant has failed to prove that he is entitled to

wage-loss benefits above his anatomical impairment rate. 

         Therefore, I concur, in part and dissent, in

part, from the majority's decision.

  
                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in
part.

CONCURRING AND DISSENTING OPINION

         After my de novo review of the entire record, I

concur in part with, but must respectfully dissent, in

part, from the majority opinion.  I agree with the

majority concerning wage loss and penalties, but I

disagree with its conclusion regarding additional

medical benefits.

         For the foregoing reasons, I concur in part

with, but must respectfully dissent, in part, from the

majority opinion. 

                               
PHILIP A. HOOD, Commissioner


