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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. F909655

JAMES H. RANDOLPH, EMPLOYEE  CLAIMANT

STAFFMARK, LLC, EMPLOYER   RESPONDENT NO. 1

NEW HAMPSHIRE INSURANCE CO., 
CANNON COCHRAN MANAGEMENT SERVICES, 
CARRIER/TPA RESPONDENT NO. 1

AMERICOLD LOGISTICS, LLC RESPONDENT NO. 2

DEATH & PERMANENT TOTAL DISABILITY 
TRUST FUND RESPONDENT NO. 3

OPINION FILED AUGUST 27, 2014

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE GARY DAVIS,
Attorney at Law, Little Rock, Arkansas and the HONORABLE
CALLIS L. CHILDS, Attorney at Law, Conway, Arkansas. 

Respondent No. 1 represented by the HONORABLE JOSEPH
PURVIS, Attorney at Law, Little Rock, Arkansas.  Mr.
Purvis waived appearance at the hearing.

Respondent No. 2 was represented by the HONORABLE BAXTER
DRENNON, Attorney at Law, Little Rock, Arkansas.  

Respondent No. 3 was represented by the HONORABLE
CHRISTY L. KING, Attorney at Law, Little Rock, Arkansas. 
Ms. King waived appearance at the hearing.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed May 6, 2014.
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The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’
Compensation Commission has
jurisdiction of the within
claim.

2. The employee-employer-insurance carrier
relationship existed at all relevant
times, including October 26, 2009.

3. The remaining stipulations set forth
above are hereby accepted as fact.

4. That Americold Logistics is protected by
the exclusive Remedy provision of Ark.
Code Ann. §11-9-105. That the dual
employment doctrine applies in this
matter, thereby resulting in the claimant
being jointly employed by Staffmark and
Americold Logistics at the time of his
compensable accident of October 26, 2009.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the
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Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record, I must

dissent from the majority opinion.  I disagree that the

dual employment doctrine applies here, because the

contracts, policies and practices show that Americold,

explicitly, did not intend to enter an employment

relationship with Staffmark’s employees unless and until

those employees had worked a mininum number of hours and

were actually and explicitly hired by Americold.

The claimant was hired by Staffmark and

assigned to duties on the Americold Logistics premises.

An employee of Staffmark assigned to the Americold
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premises is not eligible for employment by Americold

until he or she has completed two hundred-forty hours of

work on the premises, and if that person is hired by

Americold, he or she remains a probationary employee for

another ninety days. If a person is ineligible for

employment by Americold during a period of time, then

that person is certainly not an employee of Americold

during that time. Once that person attains eligibility

for employment by Americold, that employment

relationship only occurs when Americold actually hires

him or her. The claimant had not worked two hundred-

forty hours at the time of his injury, and as such, by

Americold’s policies and practices, he could not be an

employee of Americold. These facts were affirmed by Rick

Peterson, Americold’s witness, who stated that the

claimant was a contract laborer.

While on that assignment, the claimant

sustained a catastrophic and life-altering injury.

Staffmark accepted the claimant’s workers’ compensation

claim and paid benefits. The claimant filed a civil

action against Americold Logistics.

When a general employer lends an employee to a

special employer, the special employer is an “employer”
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for purposes of the Arkansas Workers’ Compensation Act

only if:

(1) the employee has made a contract for
hire, express or implied, with the special
employer;
(2) the work being done is essentially that
of the special employer; and
(3) the special employer has the right to
control the details of the work.  

Sharp Cty. Sheriff's v. Ozark Acres Imp., 75

Ark. App. 250, 57 S.W.3d 764 (2001); Nucor v. Rhine,

05-790, Ark, 15 June 2006; Daniels v. Riley's Health &

Fitness Ctrs., 310 Ark. 756, 759, 840 S.W.2d 177, 178

(1992). Quite clearly, elements two and three are

satisfied, because the claimant was hired by the general

employer to do the work of the special employer who

controlled the details of that work. The first element,

however, is not clearly established and in fact cannot

be. Without the satisfaction of each element, there is

no employment relationship upon which to base the

obligations and protections of the Workers’ Compensation

Act. Nucor Corp. v. Rhine, 366 Ark. 550 (2006), Sharp

County Sheriff's Office v. Ozark Acres, 349 Ark. 20, 75

S.W.3d 690 (2002)(only element lacking was express or

implied contract).

The existence of a contract of hire, of an
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employment contract, requires mutual assent and a

meeting of the minds. The intent of the parties is the

most important element in determining whether a contract

exists in this context, and that intent must be

manifest. “An implied contract is proven by

circumstances showing the parties intended to contract

by circumstances showing the general course of dealing

between the parties.” K.C. Props. Of N.W. Ark., Inc. v.

Lowell Inv. Partners, 373 Ark. 14, 29, 280 S.W.3d 1, __

(2008); Taggart V. Northeast Ark. Rehabilitation Hosp.,

316 Ark. 39 870 S.W.2d 717(1994)(“a contract may arise

by implication from the conduct of the parties”). See

also Kaiser v. Millard Lumber, 255 Neb. 943, 587 N.W.2d

875 (1999)(citing Parson, supra; Bride v. Heckart, 556

N.W.2d 449 (Iowa 1996)(determination of existence of

employment relationship exists can be accomplished by

looking at intention of parties)), and Teen Challenge

International USA v. Pauler, 776 N.W.2d 110 (Iowa App.

2009)(“in determining the nature of the relationship ‘we

look foremost to the intention of the parties’").

Certainly, there is no evidence of an express

contract for hire between Americold and the claimant.

That would of course make this discussion moot. 
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The majority, in affirming and adopting the

Administrative Law Judge, agrees that the claimant had

an implied contract of hire with Americold, making him a

temporary employee.  However, the Americold policy

requiring two hundred forty hours of work Staffmark

employees, before they could be considered for

employment by Americold, contradicts this finding and

logically bars this conclusion. If the company policy is

that a person cannot be an employee until a certain

condition is met, that company has explicitly denied the

possibility of an employment contract until that certain

condition occurs. In other words, the policy effectively

prevents the existence of an implied contract.  An

implied contract is disproven here by the policy which

shows Americold’s intent to not create a contract. See

K.C. Props. Of N.W. Ark., supra.

The terms of the contract between Americold

and Staffmark support a finding that Americold

purposefully and intentionally intended to avoid the

establishment of an employment contract, express or

implied, with the employees of Staffmark, including the

claimant. The initial paragraph of the “Agreement for

Staffing Services” between Staffmark and Americold
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states:

Staffmark incurs substantial recruiting,
training, screening, administrative and
marketing expense to provide employees to
Customer [Americold].  Therefore, Customer
will not, without prior written consent of
Staffmark, hire Staffmark employees, interfere
with the employment relationship between
Staffmark and its employees, or directly or
indirectly cause a Staffmark employee to
transfer to another staffing service. If
Customer violates the provision above before
the agreed-upon billable hours [280 hours]
have been performed, Customer will pay
Staffmark a conversion fee...

This fee is based upon 280 hours less the

number of hours actually worked by the employee of

Staffmark for the Customer, times the difference between

the billing rate and the pay rate. Staffmark was further

contractually responsible for its employees’ workers’

compensation, employer’s liability, general liability

and umbrella insurance.

The contract specifically states that

Americold was a customer of Staffmark and is designed to

prevent an employment relationship between Americold and

Staffmark’s employees, absent certain conditions.

Subsequent to the injury, the contractual language was

changed to refer to Americold as the client, the

employees of Staffmark as temporary personnel and
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contract employees, and Staffmark as the independent

contractor. The language was obviously changed to change

the employment relationship, which supports the

conclusion that the original contract was intended to

prevent an employment relationship.

Further, Americold ignored a subpoena issued

by the Commission, evidencing its position that it was

not subject to the jurisdiction of the Commission, which

would only be true if it was not an employer. Americold

has only attempted to submit itself to the jurisdiction

of the Commission, since the claimant filed his civil

action against it.

There is no contract of hire between the

claimant and Americold, because Americold specifically

established contractual provisions to prevent such a

relationship from formation, until a certain set of

circumstances arose, and because those circumstances

never arose. The behavior of Americold in those

contracts firmly establishes those facts. It cannot

explicitly and contractually avoid liability and

responsibility as an employer, and then turn around and

argue it was an employer under an implied contract to

avoid liability and responsibility. For the purposes of
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the payment of workers’ compensation benefits, this fact

bars Americold from being an employer. National Union

Fire Ins. v. Tri-State Iron & Metals, 323 Ark. 258, 914

S.W.2d 301 (1996).

I find that Americold is not an employer

entitled to the protection of the exclusive remedies

provision.

For the foregoing reasons, I dissent from the

majority opinion.

                                   
PHILIP A. HOOD, Commissioner


