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Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed November 4, 2013.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’
Compensation Commission has
jurisdiction over this claim.

2. The stipulations set forth above are
reasonable and are hereby accepted.
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3. The Arkansas Workers’ Compensation Act is
constitutional.

4. Claimant has failed to prove by a
preponderance of the evidence that she
sustained a compensable injury to her
lower back.

5. Because of the above finding regarding
compensability, the remaining
issues–whether Claimant is entitled to
reasonable and necessary medical
treatment and whether and when did she
provide notice of her alleged injury–are
moot and will not be addressed

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.
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IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the entire record,

I must  dissent from the majority opinion.  I find that

the claimant has satisfied the elements of

compensability and is entitled to benefits.

The claimant testified that she injured her

back on October 8, 2010 while pulling carpet up and out

of an apartment, at the direction of her supervisor, and

that she had a second episode of pain the next day when

moving a stove.  She testified that she reported the

injury within days of it occurring.  While the three

respondent’s witness denied being informed of the

injury, the record does not bear out their testimony,

and in fact, each witness contradicted his or her own

testimony as the hearing progressed.  
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Despite denying ever having notice of the

injury, the supervisor had received an email on December

23, 2010, in which the claimant asked why she had been

treated so badly since her injury.  The supervisor also

denied that there were any physical requirements of the

claimant’s job, but later testified that she was

responsible for putting down an odor remover before new

carpet was installed.  Her job description also details

several physical requirements.  

Despite denying ever having knowledge of the

claimant’s injury until she filed her Form C in August

2012, the vice-president admitted on cross-examination

that she learned about the injury on November 17, 2010,

when the claimant asked her for pay stubs and told her

that she had a doctor’s appointment.  The company

accountant also admitted she learned of the injury on

that date.  In addition, the accountant received an

email on November 24, 2010, from the claimant, in which

she gave the date of the injury - October 8, 2010.  She

stated that she had spoken to the claimant many times

about the injury.

Thus, the evidence that the claimant did not

report the injury in a timely fashion is discredited by
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the very witnesses who gave the testimony.  The

claimant’s testimony and that of the other witnesses

shows that the claimant had reported the injury within

days to her supervisor and at least by November 17 to

the others.  Despite this knowledge, the employer did

not file a First Report of Injury, prepare an N Form for

the claimant, make arrangements for treatment, or

otherwise fulfill its responsibilities.  The witnesses’

testimony that the claimant did not provide the

necessary information is incredible, in light of their

self-contradictory testimony.

The claimant delayed her initial treatment due

to her primary care physician’s prolonged absence in the

weeks after her injury.  She was able to see Dr. Bailey

on November 22, 2010.  She reported that she had hurt

her back lifting a stove recently at work.  Dr. Bailey

observed muscle spasms and prescribed a muscle relaxer. 

She was treated three more times, with the same

findings, through August 2011.  She had pain radiating

into her legs.  An MRI on January 13, 2011, showed disc

dessication at L3-4 and L4-5, a congenitally small

central canal, mild ligamentous hypertrophy, and disk

disease causing mild to moderate central canal stenosis
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at L3-4, and mild narrowing of the neural foramina

bilaterally at L3-4 and L4-5.  The claimant had

improvement as long as she was careful, by January 2011. 

Two months later, she had a relapse.  She saw Dr. Bailey

until October 2012.

In October 2012, the claimant saw Dr. Green,

to whom she related a lifting incident at work on

October 8, 2010, with low back, neck and radiating right

leg pain ever since. The diagnosis was lumbar radicular

pain and spondylolisthesis.  An MRI was essentially

unchanged from January 2011.   She continued to see Dr.

Green and continued to relate her back pain to the

carpet-pulling incident.  An October 2013 myelogram and

CT myelogram showed a broad-based degenerative disc

bulge, ligamentum flavum thickening, and facet

hypertrophic change causing moderate L3-4 stenosis and

mild to moderate stenosis at L4-5.  She had an L2-3

broad-based degenerative disc bulge too. In March 2013,

she began treating at Louisiana State University Health

for trauma and an October 2010 injury.  She started

physical therapy in May 2014.

There is no question that the claimant has a

medically documented low back injury, with objective
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findings.  The medical records and the claimant’s

testimony make clear that the injury occurred on October

8, 2010, when she was pulling carpet.  The claimant

moved a stove the next day, which also caused pain, but

the primary injury clearly occurred on October 8.  Thus,

she has also demonstrated a specific incident,

identifiable by time and place of occurrence, which

happened while she was performing employment services.

I also find that the claimant was an employee,

performing employment services, at the time of her

injury, and that she was not an independent contractor.

The majority, in affirming the Administrative

Law Judge, credited the respondent’s witnesses’

testimony over that of the claimant, because the

claimant and her husband recollected some details in a

different manner, and because the respondent’s witnesses

contradicted the claimant.  However, as noted above, the

claimant’s testimony is consistent with the medical

records and the documentation presented by both parties,

giving credence to her testimony and indicating that any

differences in her husband’s recollection have to do

with his recollection and not her credibility.  Even

more importantly, each respondent’s witnesses’ testimony



Ragus - G206862 8

is full of contradiction, self-interest, and

inconsistency, in and of itself, and in comparison to

each other, and in comparison to the record.  I credit

the claimant, and I do not credit the respondent’s

witnesses.

I would award the claimant appropriate medical

and indemnity benefits for her compensable injury.

For the foregoing reasons, I must respectfully

dissent from the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


