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OPINION AND ORDER

The respondent appeals an administrative law judge’s

opinion filed June 17, 2014.  The administrative law judge

found that the claimant proved treatment rendered by Dr.

Tomlinson was reasonably necessary.  The administrative law

judge found that emergency medical treatment the claimant

received was reasonably necessary.  The administrative law
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judge found that the claimant was entitled to a 9% permanent

partial disability rating.

After reviewing the entire record de novo, the Full

Commission finds that the claimant did not prove treatment

rendered by Dr. Tomlinson was authorized or reasonably

necessary.  The Full Commission finds that the claimant

proved emergency treatment was reasonably necessary.  We

find that the claimant sustained anatomical impairment in

the amount of 9%.  

I.  HISTORY

Ismail Qasem, now age 41, testified that he became

employed with the respondent in 2010.  The parties

stipulated that “the date the compensable injury occurred is

August 26, 2011.”  The claimant testified that he twisted

his knee while performing employment services.  The record

includes a Form AR-N, Employee’s Notice Of Injury, signed by

the claimant on August 26, 2011.  An MRI of the claimant’s

left knee was taken on September 13, 2011:

History of pain and swelling of the left knee      
          status post injury 08-26-11....

IMPRESSION: 1.  Grade 4 chondromalacia patella.
2.  Moderate joint effusion without intraarticular 

          loose body.
3.  Grade 3 to Grade 4 chondromalacia of the       

          medial femoral condyle with a small
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osteochondral lesion anteriorly and focal near     
          full thickness articular cartilage

defect posteriorly.
4.  Medial collateral ligament strain.
5.  Apical blunting of the medial and lateral      

          meniscus representing new or old
small apical tears or degeneration.  No displaced  

          meniscal fragment.
6.  Intact cruciate ligaments.

The claimant testified that the respondent arranged for

him to treat with Dr. Gary L. Moffitt.  Dr. Moffitt informed

the respondent-carrier on September 15, 2011, “At the

request of and authorization by Wal-Mart #3479, we are

seeing Mr. Ismail Qasem....Due to the nature of the MRI

report and the fact that his knee is not getting any better,

I feel that he needs to be evaluated by an orthopedic

surgeon.”  Dr. John Marcus Heim reported on September 26,

2011, “Ismail Qasem is seen today at the request of Dr.

Moffitt regarding his left knee.  He suffered an injury when

he was loading while at work....Radiographs of the left knee

do not reveal any advanced severe osteoarthritis.  His MRI,

however, reveals several problems.  The ACL and PCL appear

to be intact.  He does have what appears to be abnormalities

of the medial and lateral meniscus and some articular

cartilage where in the medial compartment and the

patellofemoral joint I cannot be 100% sure he does not have
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an ostcochondral (sic) defect either at the level of the

trochlea or the medial femoral condyle.”  Dr. Heim’s

impression was “Internal derangement, left knee, with

predominantly medial compartment pain, either secondary to

medial meniscus tear or articular cartilage defect....I am

recommending an arthroscopy on this patient to address his

intraarticular pathology.”  

Dr. Heim performed surgery on October 31, 2011:

“Arthroscopy, left knee, with chondroplasty and

microfracture of medial femoral condyle.”  The post-

operative diagnosis was “Large articular cartilage defect,

weightbearing surface, medial femoral condyle, left knee.” 

Dr. Heim performed additional surgery on December 1, 2011:

“Arthrotomy, left knee, with 15 x 9 mm osteochondral

allograft, weightbearing surface, medial femoral condyle,

left knee.”  The pre- and post-operative diagnosis was

“Chondral defect, weightbearing surface, medial femoral

condyle, left knee, 15 mm diameter.”  

The claimant followed up with Dr. Heim on January 13,

2012: “He is a very difficult patient because his pain

tolerance is extremely poor....He cannot walk.  The therapy

notes that he is extremely guarded....I have written to
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completely wean him off crutches over the next 4 weeks and

eventually he should do fine despite his poor compliance and

his poor pain tolerance.”  Dr. Heim noted on April 9, 2012,

“He is ambulating full weight bearing with a limp....He does

have an effusion of his knee.  I aspirated this today, of

approximately 20 mL of clear fluid.  I have injected the

knee with Depo-Medrol and marcaine.  We know he has

articular cartilage defect.  I do anticipate that he is

having pain.  I do believe he is also maximizing his

symptoms....I do want to see him back again in 2 weeks, so

that I can monitor the amount of swelling and his subjective

complaints.  I will contact Dr. Moffitt regarding the

above.”  

The record contains an Electromyography Laboratory

Report dated April 10, 2012: “Patient status post knee

surgery, who presents with left leg pain and paresthesia. 

Evaluate for entrapment neuropathy and lumbosacral

radiculopathy....Nerve conduction studies were performed in

the left lower extremity....This is a normal study.  There

is no definite electrophysiologic evidence of peroneal

neuropathy.  In addition, there is no definite

electrophysiologic evidence of sciatic neuropathy,
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lumbosacral plexopathy or radiculopathy in the lower

extremity.”  

The claimant followed up with Dr. Heim on April 23,

2012: “Considering he had a medial femoral condyle

allograft, it would appear clinically like he is doing

okay....This is one of those difficult cases where it would

still appear to me that he has got a pretty good result from

the allograft.  Considering the plethora of complaints and

the fact that he does still have recurrent small effusions,

I feel obligated to recommend a repeat arthroscopy to

evaluate the allograft, scope the knee and determine if

there is any other pathology.” 

The claimant treated at Mercy Hospital Northwest

Arkansas Emergency Department on May 11, 2012, at which time

the claimant was diagnosed with “knee pain.”  The claimant

testified that he sought emergency treatment “because I have

too much pain in my knee.  It is hurting bad.  I can’t even

sleep.”  Physical examination of the claimant’s left knee on

May 11, 2012 showed swelling and effusion.  The claimant was

prescribed several medications.    

Dr. Moffitt reported on May 15, 2012, “He is continuing

to have pain, swelling and effusion in his left knee....I
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told him he may need to be evaluated by a pain management

specialist.”  The claimant followed up with Dr. Moffitt on

May 29, 2012: “His knee is swollen.  There is an

effusion....At this point in time I don’t really feel that I

have anything else to offer Mr. Qasem.  I think it is best

for Dr. Heim to continue to manage him orthopedically.”  

The claimant testified that Dr. Heim released him from

further treatment, and that the respondent arranged for the

claimant to treat with Dr. Tomlinson.  The claimant

testified that Dr. Tomlinson planned to provide additional

diagnostic testing, but there is no record of treatment

provided by Dr. Tomlinson. 

According to the record, Dr. Christopher Dougherty

examined the claimant on June 18, 2012 and assessed knee

pain, medial meniscus tear, and neuroma of lower extremity. 

Dr. Dougherty performed an injection.  An MRI of the

claimant’s left knee was taken on June 26, 2012, with the

following impression:

1.  Osteochondral defects along the posterior      
          medial aspect of the medial femoral condyle with   
          changes supporting prior core decompression        
          surgery.  The articular cartilage along the OCD is 
          contiguous with minimal increased T2 signal        
          intensity.  No supportive findings for a current   
          unstable osteochondral lesion.  There is soft
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tissue proliferation medial to the osteochondral   
          lesion which likely represents scarring or         
          hyperplastic cartilage.  

2.  Grade 4 chondromalacia of the patellofemoral   
          compartment.  

3.  Findings characteristic of prior partial       
          medial meniscectomy without a new meniscal surface 
          tear.  Old strain of the medial collateral         
          ligament.  

4.  Intact cruciate ligaments.  
5.  Small joint effusion without intraarticular    

          loose body.    

The claimant sought emergency medical treatment on July

4, 2012, at which time the claimant was diagnosed with

chronic knee pain.  The claimant testified that he sought

emergency treatment “because I have too much pain.  When I

go to my doctor, I have to set [an] appointment with him and

it take[s] a week or two weeks.”  The claimant was

prescribed medication on July 4, 2012 and was instructed to

follow up with Dr. Heim.  Dr. Dougherty performed injections

on July 17, 2012 and July 30, 2012.  The claimant sought

emergency treatment on August 16, 2012.  The claimant was

diagnosed with “acute meniscal tear of knee.”  The claimant

received an injection and was prescribed medication.    

Dr. Dougherty performed surgery on September 6, 2012:

“1.  Revision osteochondral allograft transfer, medial

femoral condyle.  2.  Chondroplasty, patella.  3.  Partial

medial meniscectomy.”  The post-operative diagnosis was “1. 
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Failed osteochondral defect grafting, medial femoral

condyle, left knee.  2.  Grade 3 chondromalacia by

International Cartilage Repair Society classification.  3. 

Medial tibial plateau and medial meniscus tear.  4. 

Chondromalacia grade 3, inferior pole of patella.”  Dr.

Dougherty provided follow-up treatment after surgery.  

An MRI of the claimant’s left knee was taken on January

24, 2013, with the impression, “Status post cartilage repair

along the medial femoral condyle.  The cartilage has the

usual expected postoperative appearance.  There is slightly

increased edema within the bone plug, but this is likely

secondary to continuing evolution of the bone plug.”  

The claimant participated in a Functional Capacity

Evaluation on November 5, 2013: “Overall test findings, in

combination with clinical observations, suggest the presence

of low levels of physical effort on Mr. Qasem’s

behalf....Mr. Qasem did demonstrate the ability to perform

work in the Light category of the Physical Demands

Characteristics of work chart.”    

Dr. Dougherty reported on December 4, 2013:

His FCE shows he has no significant functional     
          capacity impairment with his knee.  Clinically     
          this is what we expected as his MRI and            
          radiographs are excellent.  He may still have      
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          neuroma along the incision but this does not       
          affect the overall function of his extremity.  I   
          do feel he demonstrates significant secondary gain 
          on his exam and the FCE does confirm my suspicion. 
          As I informed him today he may still have pain,    
          but functionally his knee is excellent and he      
          should wean out of his brace and off the cane.     
          His rating according to the AMA guide to Permanent 
          Impairment 4th edition is 3% to the whole person   
          and 7% to the lower extremity.  This is based upon 
          Table 68 page 89.  He has dysesthesia of the nerve 
          and not necessarily causalgia as it is localized   
          to the incision.  He is discharged from care at    
          this time.

The claimant’s attorney corresponded with Dr. Dougherty

on February 13, 2014:

In your office of clinic note of December 9, 2013, 
          you expressed the opinion that Mr. Qasem had       
          experienced a permanent impairment of 7% to his    
          lower extremity for nerve damage related to his    
          knee injury.  [In] arriving at this assessment you

correctly used the official rating guide,
          (the American Medical Association Guides to the    
          Evaluation of Permanent Impairment), Fourth        
          Edition.

However, in reviewing Mr. Qasem’s medical records, 
          I noted that Mr. Qasem has also undergone a total  
          Meniscectomy of his left MCL as a result of this   
          injury.  The official rating guides, in Table 64   
          on page 85, assigns a 7% impairment to the

lower extremity solely as the result of having     
          undergone this surgical procedure (regardless of   
          the outcome).

On the basis of this section of the rating Guide,  
          would it be your expert opinion that Mr. Qasem     
          would also be entitled to additional permanent     
          impairment for having undergone essentially two of 
          these Meniscectomies?
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Dr. Dougherty’s handwritten reply on February 25, 2014

appeared to indicate, “Review of his operation pictures

reveal that he did not have a total meniscectomy at the

prior procedure and had no intervention to the medial

collateral ligament.  A partial medial meniscectomy is 1% to

whole person and 2% to extremity.  This was from a prior

surgery and would be added to his rating from his surgical

procedure prior to my intervention.”          

A pre-hearing order was filed on March 14, 2014.  The

parties stipulated that “some medicals have been paid.”  The

claimant contended, “1.  There remains unpaid expenses for

medical services that were reasonably necessary for the

compensable injury.”  The respondent contended, “1.  Based

on the present evidence the respondent has paid all benefits

to which the claimant is due.  The respondent contends that

the impairment rating by Dr. Dougherty is not based upon

objective findings and therefore, is not valid.  Concerning

any medical expenses by Dr. Tomlinson, the respondent

contends that any treatment by Dr. Tomlinson does not arise

out of the compensable injury and in the alternative is not

authorized.  Therefore, the respondent is not liable for it. 

For the remaining mileage and medical expenses, the
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respondent contends that the claimant has failed to submit

them in the proper format as requested by the respondent and

as soon as they are submitted in the proper format the

respondent will take them into consideration.”  

The parties agreed to litigate the following issues:

1.  The claimant’s entitlement to unpaid medical   
          expenses.

2.  The claimant’s entitlement to mileage.
3.  The claimant’s entitlement to PPD for          

          permanent physical impairment.

After a hearing, an administrative law judge filed an

opinion on June 17, 2014.  The administrative law judge

found that the claimant proved treatment provided by Dr.

Tomlinson was reasonably necessary.  The administrative law

judge found that the emergency medical treatment sought by

the claimant was reasonably necessary.  The administrative

law judge found that the claimant proved he was entitled to

a 9% permanent anatomical impairment rating.    

The respondent appeals to the Full Commission.

II.  ADJUDICATION

A.  Medical Treatment

The employer shall promptly provide for an injured

employee such medical treatment as may be reasonably

necessary in connection with the injury received by the
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employee.  Ark. Code Ann. §11-9-508(a)(Repl. 2002).  The

employee has the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary. 

Stone v. Dollar General Stores, 91 Ark. App. 260, 209 S.W.3d

445 (2001).  Preponderance of the evidence means the

evidence having greater weight or convincing force. 

Metropolitan Nat’l Bank v. La Sher Oil Co., 81 Ark. App.

269, 101 S.W.3d 252 (2003).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Wright Contracting Co. v. Randall, 12 Ark. App.

358, 676 S.W.2d 750 (1984).

The employer has the right to select the initial

treating physician.  Ark. Code Ann. §11-9-

514(a)(3)(A)(i)(Repl. 2002).  Treatment or services

furnished or prescribed by any physician other than the ones

selected according to the change-of-physician rules, except

emergency treatment, shall be at the claimant’s expense. 

Ark. Code Ann. §11-9-514(b)(Repl. 2002).  The change-of-

physician rules do not apply unless the employer satisfies

the following condition:

(c)(1) After being notified of an injury, the      
          employer or insurance carrier shall deliver to the 
          employee, in person or by certified or registered  
          mail, return receipt requested, a copy of a        
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          notice, approved or prescribed by the commission,  
          which explains the employee’s rights and           
          responsibilities concerning change of physician.

See Ark. Code Ann. §11-9-514(c)(1)(Repl. 2002).  Any

unauthorized medical expense incurred after the employee has

received a copy of the notice shall not be the

responsibility of the employer.  Ark. Code Ann. §11-9-

514(c)(3)(Repl. 2002).  The burden of proving delivery of

the change-of-physician form is on the employer.  Stephenson

v. Tyson Foods, Inc., 70 Ark. App. 265, 19 S.W.3d 36 (2000).

1.  Treatment provided by Dr. Tomlinson

An administrative law judge found in the present

matter, “1.  The claimant has proven, by a preponderance of

the evidence, that the treatment rendered by Dr. Tomlinson

was reasonable and necessary to the treatment of his

admittedly compensable left knee injury.  The claimant’s

testimony is credible.  He is entitled to payment of medical

bills associated with Dr. Tomlinson’s treatment.”  The Full

Commission does not affirm this finding.  The parties

stipulated that the claimant sustained a compensable injury

to his left knee on August 26, 2011.  The record shows that

the claimant signed a Form AR-N, Employee’s Notice Of

Injury, on August 26, 2011.  The respondent has submitted
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the signed Form AR-N into the record.  The respondent has

therefore proven delivery of the change-of-physician form. 

See Stephenson, supra.

The claimant received authorized medical treatment from

Dr. Moffitt and Dr. Heim.  As the Full Commission has noted,

the claimant testified that Dr. Heim eventually released him

from further treatment.  The claimant testified that the

respondent arranged for him to treat with Dr. Tomlinson, and

that Dr. Tomlinson provided additional medical treatment

which included diagnostic testing.  In workers’ compensation

cases, the Commission functions as the trier of fact. 

Blevins v. Safeway Stores, 25 Ark. App. 297, 757 S.W.2d 569

(1988).  The determination of the credibility and weight to

be given a witness’s testimony is within the sole province

of the Commission.  Murphy v. Forsgren, Inc., 99 Ark. App.

223, 258 S.W.3d 794 (2007).  The Commission is not required

to believe the testimony of the claimant or any other

witness but may accept and translate into findings of fact

only those portions of the testimony it deems worthy of

belief.  Farmers Co-op v. Biles, 77 Ark. App. 1, 69 S.W.3d

899 (2002).  An administrative law judge’s findings with

regard to credibility are not binding on the Full



QASEM - G109158 16

Commission.  Roberts v. Leo Levi Hospital, 8 Ark. App. 184,

649 S.W.2d 402 (1983).  The Full Commission has the duty to

decide the case de novo and we are not bound by the

characterization of evidence adopted by the administrative

law judge.  Tyson Foods, Inc. v. Watkins, 37 Ark. App. 230,

792 S.W.2d 348 (1990).

In the present matter, there is no evidence of record

corroborating the claimant’s testimony that the respondent

sent him to Dr. Tomlinson for treatment.  The evidence

instead demonstrates that the respondent arranged or

authorized treatment for the claimant with Dr. Moffitt, Dr.

Heim, and Dr. Dougherty.  Moreover, the claimant has not

introduced into the record any reports of treatment from Dr.

Tomlinson.  The Full Commission declines to award medical

treatment that is not even included in the record.  We

therefore reverse the administrative law judge’s finding

that the respondent is liable for treatment provided by Dr.

Tomlinson.  

2.  Emergency Medical Treatment

The administrative law judge found, “2.  The claimant

has proven, by a preponderance of the evidence, that the

treatment rendered in emergency room visits from May, July
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and August 2012 was reasonable and necessary to the

treatment of his admittedly compensable left knee injury. 

Therefore, he is entitled to payment of medical bills

related to services rendered in the emergency room on the

above dates.”  The Full Commission affirms this finding. 

Emergency treatment provided to an employee is not subject

to the change of physician rules.  Ark. Code Ann. §11-9-

514(b)(Repl. 2002).  In the present matter, the claimant

sought emergency medical treatment on May 11, 2012, July 4,

2012, and August 16, 2012.  The record indicates that these

visits were legitimate emergencies which were caused by

acute pain in the claimant’s injured left knee.  The

claimant testified that he sought emergency medical

treatment because he was suffering from pain and was unable

to sleep, and that he was unable to wait for a scheduled

appointment to receive treatment.  The Full Commission finds

that the claimant’s three emergency medical visits of record

were reasonably necessary in connection with the compensable

injury and shall be the responsibility of the respondent.  

B.  Anatomical Impairment

Permanent impairment is any permanent functional or

anatomical loss remaining after the healing period has been
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reached.  Johnson v. Gen. Dynamics, 46 Ark. App. 188, 878

S.W.2d 411 (1994).  The Commission has adopted the American

Medical Association Guides to the Evaluation of Permanent

Impairment (4th ed. 1993) to be used in assessing anatomical

impairment.  See Commission Rule 099.34; Ark. Code Ann. §11-

9-521(h)(Repl. 2002).  It is the Commission’s duty, using

the Guides, to determine whether the claimant has proved

that he is entitled to a permanent anatomical impairment. 

Polk County v. Jones, 74 Ark. App. 159, 47 S.W.3d 904

(2001).  

Any determination of the existence or extent of

physical impairment shall be supported by objective and

measurable physical findings.  Ark. Code Ann. §11-9-

704(c)(1)(B)(Repl. 2002).  Objective findings are those

findings which cannot come under the voluntary control of

the patient.  Ark. Code Ann. §11-9-102(16)(A)(i)(Repl.

2002).  Medical opinions addressing impairment must be

stated within a reasonable degree of medical certainty. 

Ark. Code Ann. §11-9-102(16)(B)(Repl. 2002).  

Permanent benefits shall be awarded only upon a

determination that the compensable injury was the major

cause of the disability or impairment.  Ark. Code Ann. §11-
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9-102(F)(ii)(a)(Repl. 2002).  “Major cause” means “more than

50% of the cause,” and a finding of major cause shall be

established according to the preponderance of the evidence. 

Ark. Code Ann. §11-9-102(14)(Repl. 2002).   

An administrative law judge found in the present

matter, “3.  Based on A.C.A. §11-9-521(a), the claimant is

entitled to PPD based on the rating of 7% to the lower

extremity assessed by Dr. Dougherty in December of 2013 and

an additional 2% to the lower extremity assessed from the

prior partial meniscectomy.  The claimant is entitled to PPD

for a total rating of 9% to the lower extremity.”  The Full

Commission affirms this finding.  The claimant sustained a

compensable injury to his left knee on August 26, 2011.  Dr.

Heim performed left knee surgery on October 31, 2011 and

December 1, 2011.  Dr. Dougherty performed surgery on

September 6, 2012 which included a “partial medial

meniscectomy.”

On December 4, 2013, Dr. Dougherty assigned a 7%

anatomical impairment to the claimant’s left knee based on

the Guides, 4th Edition, Table 68, page 89.  Dr. Dougherty

opined that his rating was based on “dysesthesia of the

nerve.”  Dr. Dougherty subsequently increased his rating to
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9% based on the Guides, 4th Edition, Table 64, page 85. 

Table 64 assigns a 2% rating to the lower extremity for a

partial meniscectomy, which procedure Dr. Dougherty

performed in the instant matter.  The respondent contends

that there are no objective medical findings which can

support Dr. Dougherty’s award of a 9% permanent anatomical

impairment.  We note, however, that there is no requirement

that medical testimony be based solely or expressly on

objective findings, only that the medical evidence of the

impairment be supported by objective findings.  See

Firestone Bldg. Prods. v. Hopson, 2013 Ark. App. 618, citing

Wayne Smith Trucking, Inc. v. McWilliams, 2011 Ark. App.

414, 384 S.W.3d 561.  

In the present case, there are a number of objective

medical findings supporting the assessment of a 9% permanent

anatomical impairment rating.  These objective findings

include the various reports of effusion in the claimant’s

left knee, the MRI reports detailing structural

abnormalities in the claimant’s left knee, Dr. Heim’s

surgical report of a large articular cartilage defect, and

Dr. Dougherty’s notation of a medial meniscus tear.  The

Full Commission finds that these objective medical findings
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were causally related to the August 26, 2011 compensable

injury and were not the result of a prior injury or pre-

existing condition.

Based on our de novo review of the entire record, the

Full Commission finds that the claimant did not prove that

treatment rendered by Dr. Tomlinson was authorized or

reasonably necessary in connection with the compensable

injury.  The claimant proved that the emergency room visits

of record were reasonably necessary.  The claimant proved

that he was entitled to a 9% permanent anatomical impairment

rating.  The claimant proved that the August 26, 2011

compensable injury was the major cause of his 9% permanent

anatomical impairment rating.  The claimant’s attorney is

entitled to fees for legal services in accordance with Ark.

Code Ann. §11-9-715(a)(Repl. 2002).  For prevailing on

appeal, the claimant’s attorney is entitled to an additional

fee of five hundred dollars ($500), pursuant to Ark. Code

Ann. §11-9-715(b)(Repl. 2002).

IT IS SO ORDERED.

                                                           
                                 A. WATSON BELL, Chairman
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Commissioner McKinney concurs, in part, and dissents, in
part.

CONCURRING AND DISSENTING OPINION

          I respectfully concur in part and dissent in part

with the majority's finding.  Specifically, I concur with

the finding that the claimant did not prove by a

preponderance of the evidence that the treatment rendered by

Dr. Tomlinson was authorized or reasonable and necessary. 

However, I must dissent from the finding that the three

emergency room visits were either emergency medical

treatment or reasonable necessary as well as the finding the

claimant sustained a 9% physical impairment rating.

          My carefully conducted de novo review of this

claim in its entirety reveals that the claimant has failed

to prove by a preponderance of the evidence that either the

emergency medical treatment or the medical treatment he

received from Dr. Tomlinson was authorized for the treatment

of his compensable knee injury.  Further, I find that the

claimant has failed to prove that he is entitled to

permanent partial disability benefits in that he has failed

to prove that he has suffered any permanent physical

impairment deficits as a result of his compensable injury. 
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          Questions concerning the credibility of witnesses

and the weight to be given to their testimony are within the

exclusive province of the Commission.  Powers v. City of

Fayetteville, 97 Ark. App 251, 248 S.W.3d 516 (2007).  When

there are contradictions in the evidence, it is within the

Commission’s province to reconcile conflicting evidence and

to determine the true facts.  Cedar Chem. Co. v. Knight, 99

Ark. App. 162, 258 S.W.3d 394 (2007).  The Commission is not

required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of

fact only those portions of the testimony that it deems

worthy of belief. Id. However, the Commission may not

arbitrarily disregard the testimony of any witness. 

Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184

S.W.3d 31 (2004).

          Neither the Workers’ Compensation Act nor Arkansas

case law contains a requirement that the Commission

personally hear the testimony of any witness.  There is

nothing in the statutes that precludes the Commission from

accepting or rejecting any finding made by the

Administrative Law Judge, including findings pertaining to
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the credibility of witnesses.  Stiger v. State Tire Serv.,

72 Ark. App. 250, 35 S.W.3d 335 (2000).

          My review of the record demonstrates that the

claimant was neither a credible witness, nor was his

testimony at any point “clear.”  Rather, the record,

specifically the medical record, clearly demonstrates that

Dr. Heim entertained a growing suspicion that the claimant

was engaging in symptom magnification for purposes of

secondary gain as early as January 13, 2012.  For example,

on January 13, 2012, Dr. Heim noted that the claimant was a

“very difficult patient because his pain tolerance is

extremely poor.”  Then, Dr. Heim added,“[H]e should do fine

despite his poor compliance and his poor pain tolerance.” 

Likewise, when the claimant eventually underwent a

functional capacity evaluation, Dr. Dougherty stated that

this study showed that the claimant had no significant

functional capacity impairment with his knee, which is

“clinically” what he suspected.  Finally, in his functional

capacity evaluation Summary Report, Mr. Lee unequivocally

stated that the claimant demonstrated symptom magnification

during testing, thus invalidating his test results.   
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         The majority bases their decision regarding the

reasonableness and necessity of the claimant’s three

unauthorized trips to the emergency room during his active

treatment on the claimant’s credibility.  Because I find

that the claimant is not credible, I am compelled to dissent

from this finding.   

          Furthermore, our Workers’ Compensation statute

provides that treatment or services furnished or prescribed

by any physician other than the ones selected according to

Ark. Code Ann. §11-9-514(a)(1) through (3)(B) except

emergency treatment, shall be at the employee’s expense. 

Ark. Code Ann. §11-9-514(b).  However, Ark. Code Ann. §11-9-

514(c)(3) states that any unauthorized medical expense

incurred after the employee has received a copy of the

notice shall not be the responsibility of the employer.  The

record in this case shows that the claimant was properly

provided with a Form N, or notice of his rights and

responsibilities with regard to medical treatment.

          In a 1985 Court of Appeals case, the court found

that medical services sought by the claimant after his

treating specialist effectively released the claimant from

his care by refusing to provide emergency treatment was
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prompted by exigent circumstances and did not constitute an

unauthorized change of physicians.  Moreover, in Stephens v.

St. Vincent Infirmary, 15 Ark. App. 209, 691 S.W.2d 190

(1985), the court found that where a claimant, who was an

employee of the hospital, used the employers’ emergency room

on prior occasions for medical treatment of non-emergencies,

his having used the emergency room after his work-related

accident did not constitute an initial selection by the

claimant, of physicians.  The court further stated that our

statute contemplates an actual selection of a treating

physician rather than the occasional use of emergency room

facilities whether for emergency or non-emergency treatment.

Id.  The court noted, however, that the question of whether

the respondent would be liable for non-emergency treatment

in an emergency room was not an issue in that case, nor was

the issue of what constitutes an emergency.  In Universal

Underwriters Ins. Co. v. Bussey, 17 Ark. App. 47, 703 S.W.2d

459 (1986), the court of appeals did address the issue of

what constitutes an emergency when it refused to put form

over function and adopt a strict construction of the term

“emergency treatment” as contained in Ark. Code Ann. §11-9-

514(b). See also, Brim v. Mid-Ark Truck Stop, 6 Ark. App.
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119, 639 S.W.2d 75 (1982).  In that case, the claimant

sought medical treatment with an unauthorized physician

after his treating surgeon released him, advising that he

had done all he could for the claimant.  The court ruled

that an emergency situation can exist aside from a life-

threatening situation, and such was the case for Mr. Brim.

Id.

          It is well-established that employers must

promptly provide medical services which are reasonably

necessary for treatment of compensable injuries.  Ark. Code

Ann. § 11-9-508(a)(Supp. 2009).  However, injured employees

have the burden of proving by a preponderance of the

evidence that the medical treatment is reasonably necessary

for the treatment of the compensable injury. Owens Plating

Co. v. Graham, 102 Ark. App. 299, 284 S.W.3d 537 (2008). 

What constitutes reasonable and necessary treatment is a

question of fact for the Commission.  Id.; Anaya v.

Newberry’s 3N Mill, 102 Ark. App. 119, 282 S.W.3d 269

(2008).  When assessing whether medical treatment is

reasonably necessary for the treatment of a compensable

injury, we must analyze both the proposed procedure and the

condition it is sought to remedy. Deborah Jones v. Seba,
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Inc., Full Workers’ Compensation Commission Opinion filed

December 13, 1989 (Claim No. D512553). Also, the respondent

is only responsible for medical services which are causally

related to the compensable injury.

          In this claim, the claimant was under active

medical treatment by an authorized physician when he visited

the emergency room on the three separate occasions as noted. 

The record shows that the claimant had last seen Dr. Heim on

April 23, 2012, and that his next scheduled appointment was

for May 15, 2012, when he presented to the emergency room

for the first time on May 11, 2012.  Likewise, the claimant

had received treatment from Dr. Dougherty on June 26, 2012,

prior to his July 4, 2012, trip to the emergency room.  His

next scheduled appointment with Dr. Dougherty was July 17,

2012.  Finally, the claimant was treated by Dr. Dougherty on

July 30, 2012, and he reported to the emergency room on

August 16, 2012.  The record reveals that the claimant’s

next scheduled appointment with Dr. Dougherty was on August

20, 2012.  Further, I note that on November 21, 2012, Dr.

Dougherty offered the claimant an injection should his pain

medication prove inadequate.
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          In the present claim, the record clearly

demonstrates that the claimant had not been refused

treatment by his authorized treating physician at any time

upon presenting to the emergency department of Mercy

Northwest Hospital.  Furthermore, the record shows that the

claimant’s treating physicians were informed of the

claimant’s reportedly chronic symptoms, and that they

addressed these symptoms during the course of the clamant’s

medical treatment.  Thus, the claimant’s emergency room

visits were not prompted by exigent circumstances, nor had

the claimant been released by his authorized treating

physician at any relevant time.  Rather, having just seen

his doctor with medical appointments pending, the claimant

presented to the Mercy Northwest Hospital emergency

department on three different occasions for medication for

his chronic pain and sleeplessness, as opposed to true

emergency medical treatment.  Thus, the claimant’s

presentations to the emergency room were for non-emergency

services.  As the record clearly shows that the claimant was

presented with proper notice pursuant to Ark. Code Ann. §11-

9-514, the claimant has offered no valid reason for his

unauthorized trips to the emergency room instead of
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contacting his treating physician concerning his symptoms. 

Further, there is no indication from the record that the

claimant ever attempted to contact his doctor with these

concerns after clinic hours.  Moreover, the record is devoid

of credible evidence that the claimant was ever advised by

his authorized treating physician to go to the emergency

room should he continue to have moderate to severe pain and

sleepless nights.  Therefore, I find that the three

unauthorized trips the claimant took to the emergency room

during his otherwise authorized medical treatment do not

constitute emergency treatment in the way anticipated by our

statute.  Furthermore, since the claimant was under active

medical care by authorized physicians who were aware of his

reported symptoms, and who, had in fact addressed those

symptoms with medical treatment, the claimant has failed to

prove that this non-emergency, emergency medical treatment

he sought was reasonably necessary for the treatment of his

compensable injury.  In view of the above and foregoing, the

respondent should not be liable for payment of the

claimant’s emergency medical treatment of May 11, July 4,

and August 16, 2012.
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          With regard to the claimant’s permanent physical

impairment rating, I find the respondents’ argument on

appeal persuasive in that the record fails to show that Dr.

Dougherty based his impairment rating on objective medical

findings of a disability.

          The burden rests on the claimant to prove all of

the facts necessary to establish the existence and extent of

permanent physical impairment.  Further, it is the duty of

the Commission to determined whether any permanent

anatomical impairment resulted from the injury, and, if it

is determined that such an impairment did occur, the

Commission has a duty to determine the precise degree of

anatomical loss of use.  Johnson v. General Dynamics, 46

Ark. App. 188, 878 S.W.2d 411 (1994); Crow v. Weyerhaeuser

Co., 46 Ark. App. 295, 880 S.W.2d 320 (1994).  Physical

impairments occur when an anatomical or physiological

abnormality permanently limits the ability of the worker to

effectively use part of the body or the body as a whole.

Consequently, an injured worker must prove that the work-

related injury resulted in a physical abnormality which

limits the ability of the worker to effectively use part of

the body or the body as a whole.  Therefore, in considering
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such claims, the Commission must first determine whether the

evidence shows the presence of an abnormality which could

reasonably be expected to produce the permanent physical

impairment alleged by the injured worker.  Crow, supra.

          Ark. Code Ann. § 11-9-704(c)(1) (Supp. 2009)

provides that “[a]ny determination of the existence or

extent of physical impairment shall be supported by

objective and measurable physical or mental findings.” 

Objective findings are those findings which cannot come

under the voluntary control of the patient.  Ark. Code Ann.

§ 11-9-102(16)(A)(i)(Supp. 2009).  The Commission cannot

consider complaints of pain when determining physical or

anatomical impairment. Ark. Code Ann. § 11-9-

102(16)(A)(ii)(a).  With regard to the medical findings

other than those which are specifically precluded from being

considered objective, a medical finding may be considered

objective only if it is the result of a diagnostic procedure

which does not come under the voluntary control of the

patient. Department of Parks & Tourism v. Helms, 60 Ark.

App. 110, 959 S.W.2d 749 (1998).      

          In correspondence with claimant’s counsel, Dr.

Dougherty stated that the claimant’s permanent physical
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impairment rating of 7% for the lower extremity was for

dysesthesia of the nerve.  It is commonly known that

dysesthesia is an abnormal sensation to touch.  Thus, in

terms of measuring this condition, it is purely subjective. 

Aside from this subjective nerve pain, Dr. Dougherty found

“no significant functional capacity impairment” caused by

the claimant’s left knee.  Moreover, Dr. Dougherty noted

that the claimant’s MRI and radiographs results were

“excellent.”  Furthermore, Dr. Dougherty stated that the

claimant “may still have neuroma along the incision,” but he

added that this did not affect the overall function of his

extremity.  In addition, Dr. Dougherty stated that his

suspicion that the claimant demonstrated significant

secondary gain on his examination was confirmed by the

functional capacity evaluation.  Finally, Dr. Dougherty

informed the claimant that while he may continue to

experience some degree of nerve pain, functionally his knee

was “excellent,” and that he should wean out of his brace

and off of care.  In conclusion, although Dr. Dougherty

correctly used the AMA Guides to Permanent Impairment, 4th

edition, Table 68 page 89, by which to assess the claimant’s

permanent physical impairment rating, he based this rating
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on “dysesthesia of the nerve and not necessarily causalgia”

as the claimant’s reported pain was localized to his

incision.  Section 3.2k, page 88, of the AMA Guides, 4th

edition, specifically states that dysesthesia is a

subjective symptom.  Further, I note that just because the

Commission finds an injury compensable does not

automatically mean that the injured employee is also

entitled to a permanent physical impairment.  See, Ark. Code

Ann. §11-9-102(4)(A)-(B).

          In the present claim, the claimant’s permanent

physical impairment rating is not based on objective and

measurable findings.  In addition, it has already been shown

that the claimant is an unreliable historian; thus, his

subjective complaints of pain are purely that - -

subjective.

          Based upon the above and foregoing, I find that

the claimant has failed to prove by a preponderance of the

evidence that he sustained any degree of permanent physical

impairment as a result of his compensable knee injury. 

Therefore, these benefits should be denied.



QASEM - G109158 35

          Therefore, I concur, in part, and dissent, in

part, from the majority's opinion.

                             _______________________________
                             KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs and dissents.

CONCURRING AND DISSENTING OPINION

          After my de novo review of the entire record, I

concur in part with but must respectfully dissent in part

from the majority opinion.  I agree with the majority

decision on all but one point.  I disagree with the denial

of medical benefits for the claimant’s visit to Dr.

Tomlinson.  The claimant was directed, by a representative

of the claim management company, to attend this appointment

on June 1, 2012.  This fact is supported by Dr. Moffitt’s

notation on May 29, 2012, that the claimant had an

appointment with an orthopaedic surgeon on “the 1st.”  After

the appointment, he was informed that the appointment was

made in error and that he should instead see Dr. Dougherty.

As noted by the Administrative Law Judge, the claimant’s

testimony on this matter is credible and supported by Dr.
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Moffitt’s notations.  The respondents who caused the

claimant to attend the appointment with Dr. Tomlinson should

be responsible for the expense of that appointment.

          For the foregoing reasons, I concur in part with

but must respectfully dissent in part from the majority

opinion. 

                             
                                                       

PHILIP A. HOOD, Commissioner


