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OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed April 16, 2014.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The stipulations agreed to by
the parties at the pre-hearing
conference conducted on January
29, 2014, and contained in a
pre-hearing order filed that
same date, are hereby accepted
as fact.

2. Claimant has failed to prove by a
preponderance of the evidence that he
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suffered a compensable injury to his low
back while working for respondent on
August 15, 2013.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

After my de novo review of the record, I must

dissent from the majority opinion that the claimant

failed to prove that he suffered a compensable back

injury on August 15, 2013.  The majority has affirmed

and adopted the opinion of the Administrative Law Judge

that the claimant failed to prove that his back problems

were the same before and after August 15, 2013, and thus

there was no causal connection between his need for

treatment and his work injury.

The claimant had pre-existing back problems,

for which he regularly received treatment and

medication, for approximately three years.  There is no

mention of any symptoms other than low back pain in the

medical records pre-dating the August 15, 2013 fall. 

There is no mention of work restrictions in the medical

records pre-dating the August 15, 2013, fall. 

On August 12, 2013, a few days before his work

injury, the claimant reported a “lot of pain”, although

he was not in acute distress.  Dr. Poemoceah noted no

objective findings and did not observe tenderness to

palpation or other findings on examination.  There was

no mention of numbness.  
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On August 19, 2013, the claimant saw Dr.

Poemoceah, reporting that he fell at work the week

before, trying to move a tarp, and hurt his low back. 

Dr. Poemoceah noted limitations in heels and toes and

flexion due to pain.  An x-ray on that date showed mild

to moderate diffuse lumbar degenerative disc disease and

facet joint arthrosis.  The report noted that mild

compression fractures might not be observed on x-ray and

that disc herniation could not be excluded by x-ray. 

Dr. Poemaceah’s assessment was the aggravation of his

back pain due to his fall.  He prescribed Oxycontin to

help him sleep, Soma, and physical therapy.  He was off

work for a week.

The claimant saw Dr. Berestnev on August 28,

2013.  He reported the fall involving the tarp as well. 

He had low back pain and numbness down both legs.  Dr.

Berestnev observed pain on bending below his knees and

pain to palpation of the lumbar spine and paraspinous

musculature bilaterally.  Dr. Berestnev diagnosed low

back pain, overexertion from sudden strenuous movement

and degenerative joint disease of the lumbar spine.  Dr.

Berestnev prescribed exercises and a non-steroidal anti-

inflammatory medication.  He was returned to work with a



Phipps - G306958 5

lifting restriction of less than forty pounds and no

driving equipment.

The claimant saw Dr. Berestnev on September 4,

2013.  He reported the fall involving the tarp as well. 

He had low back pain and numbness down both legs.  Dr.

Berestnev prescribed exercises and a non-steroidal anti-

inflammatory medication.  He was returned to work with a

lifting restriction of less than twenty pounds and no

driving equipment.

On September 11, 2013, Dr. Poemeceah saw the

claimant. He noted the claimant’s severe back pain with

leg numbness.  This is the first time Dr. Poemeceah ever

noted back pain with leg numbness in the three years’

worth of medical records in the transcript.  His

assessment was lumbar pain with possible lumbar

radiculopathy.  This the first time Dr. Poemeceah ever

mentioned radiculopathy in the medical records.  He

restricted him to no repetitive bending.

On September 19, 2013, the claimant underwent

an MRI, which showed disc bulging at L4-5, L3-4 and L5-

S1.  The impression was mild bilateral neural foraminal

stenosis due to discogenic and facet joint changes at

L4-5; mild to moderate diffuse lumbar degenerative disc
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disease; and mild to moderate mid to lower lumbar facet

joint arthrosis.

On September 26, 2013, Dr. Poemeceah wrote

that the claimant’s back condition was worsened by

driving heavy equipment and that his medications made

driving heavy equipment dangerous. This is the first

time Dr. Poemeceah suggested limiting his operation of

heavy equipment.

The claimant had pre-existing degenerative

change in his back which caused low back pain

necessitating the use of narcotics and muscle relaxers. 

It is error to suggest that the claimant’s condition did

not change due to the August 15, 2013, fall.  The

claimant experienced a spike in the severity of his pain

at the time of the fall.  The symptom of numbness

radiating into the claimant’s legs was new, only arising

within days of his fall in August.  Dr. Poemeceah had

never limited the claimant’s operation of equipment due

to his medication needs or the effect upon his pain, and

he had never issued work restrictions, until after the

August 15 fall.

Thus, there is a causal connection among the

claimant’s work injury of August 15, his increase in
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symptoms and resulting need for treatment, and the

objective findings of degenerative change and of

bilateral neural foraminal stenosis due to discogenic

and facet joint changes at L4-5.  The evidence shows

that the fall, at a minimum, aggravated his pre-existing

condition, because of the significant change in his

symptoms, and that the claimant has discogenic changes

at L4-5 and other levels which were not identified as

degenerative.  A causal connection is established when

the compensable injury is found to be “a factor” in the

resulting need for medical treatment.  Williams v. L&W

Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383 (2004).

While the claimant had prior back problems, the only

factor in his need for treatment due to new symptom of

numbness going into his leg, as well as the significant

spike in his pain, was the August 15, 2013, work-related

fall.

The majority has applied a standard stricter

than that imposed by the Arkansas Workers’ Compensation

Act.  I would award the claimant appropriate benefits

for his compensable back injury.
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For the foregoing reasons, I must dissent from

the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


