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OPINION AND ORDER

The respondents appeal an administrative law judge’s

opinion filed September 2, 2014.  The administrative law

judge found that the claimant proved she was entitled to

bilateral total knee replacements.  After reviewing the

entire record de novo, the Full Commission reverses the

administrative law judge’s opinion.  The Full Commission

finds that the claimant did not prove that bilateral knee
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replacements were reasonably necessary in connection with

her compensable injury.    

I.  HISTORY

Pamela Pharris, now age 52, testified that she became

employed with the respondents in 1981.  Ms. Pharris

testified, “I’ve never had any problems with my knees at

all.  My knees have never hurt me.”  Nevertheless, Dr. James

F. Franks examined the claimant in April 2002 and stated,

“Pt is 39 yr old morbidly obese WF who presents with c/o

hip, back, and knee pain.  Pt apparently fell on her knee

several weeks ago.  States she is now having back pain

radiating to her hip.  States this has happened in the past. 

Also thinks her weight may have something to do with her

knee problems....Knees with full range of motion, NT to

palpation.”  Dr. Franks assessed lumbar strain and

“Bilateral knee pain.”  The claimant testified on cross-

examination, “I have never told [Dr. Franks] that I had

bilateral knee pain.  I had a pain in my hip and it went

down my thigh, and I had a spur in my heel.”

In any event, the parties stipulated that the

employment relationship existed at all relevant times,
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including October 10, 2012.  The claimant testified on

direct examination:

Q.  And what happened on October 10, 2012?

A.  You want it basically verbatim or just that I  
          fell?  Do you want me to tell you -

Q.  Well, I mean describe what happened.  

A.  Okay.  There’s a ramp at the new location.  We 
          opened a new store in Paragould, and there’s a     
          ramp coming from one of the restrooms and it’s a   
          little steep and I was coming down.  It doesn’t    
          have any of the feet tread.  It’s a little

slick, so my feet kind of started slipping out     
          from underneath me, and as I was pulling them      
          back, I started seeing that I was going to go      
          forward.  Well, I tried to get back up, and my     
          feet, I just started falling....My legs were       
          underneath me, I’m sorry, my feet, my legs were    
          underneath me, and I’m laying on my back at an

angle....I saw stars, searing hot pain.  

The parties stipulated that the claimant “sustained

compensable bilateral knee injuries as the result of a

specific incident” on October 10, 2012.  Dr. Franks examined

the claimant on November 2, 2012:

Pt is an almost 50 yr old morbidly obese WF who    
          presents with bilateral knee pain.  Pt states she  
          fell three weeks ago.  States she was walking down 
          a ramp and kind of fell in slow motion             
          eventually landing on her knees....Bilateral knees

were NT to palpitation.  Pt c/o pain with          
          movement.  
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Dr. Franks assessed “1) bilateral knee pain....Pt

advised if she is not getting improvement within the next 2

wks then X-rays and MRI may be needed.”  

Dr. R. Edward Cooper, Jr. examined the claimant on

November 15, 2012:

She is complaining of bilateral knee pain.  She is 
          a 50 year old R hand dominant white female who     
          fell about five weeks ago and now, when she tries  
          to walk especially up the stairs or on an incline, 
          she has excruciating pain in the anterior

knees bilaterally....On examination today of the R 
          knee, she has ROM from 0 to 125 degrees of flexion 
          but she does have pain on full flexion.  There is  
          no varus or valgus instability....There is         
          significant tenderness over the medial joint line

and severe pain with the patellar compression test 
          which reproduces the majority of her symptoms.     
          Examination of the L knee is identical....X-rays   
          today demonstrate advanced patellofemoral          
          osteoarthritis bilateral knees.  

Dr. Cooper’s impression was “1.  Advanced

patellofemoral OA bilateral knees.”  Dr. Cooper planned, “1. 

She will continue her Naprosyn.  2.  The knees were

sterilely prepped and injected with Depo-Medrol and

Lidocaine.  3.  She will RTC in eight weeks for a recheck.”  

The claimant followed up with Dr. Franks on November

19, 2012: “She states that she saw Dr. Cooper.  He told her

she had bad arthritis in her knees and would need knee

replacement.  States he injected both knees but it did not
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help.  States she has been taking additional lortab because

of the pain.  She also apparently is having some family

conflicts.  Father has been on her about missing work.  She

doesn’t know what to do.  States she may have to sue her

father’s business to have her knees repaired.”  Dr. Franks

assessed “1) Anxiety 2) Chronic pain 3) Bilateral knee OA 4)

Morbid obesity.”  

Dr. Cooper reported on December 12, 2012:

Ms. Farris was seen by me in the office on         
          11/15/2012 where she was found to have advanced    
          patellofemoral osteoarthritis bilateral knees.     
          She reported that she fell about five weeks ago    
          while working and injured her knees.  Since that   
          time, she has had excruciating pain in the         
          anterior knees bilaterally.

It is my opinion that she had the preexisting      
          patellofemoral osteoarthritis of the knees         
          bilaterally.  However, her recent fall has         
          exacerbated her symptoms and made them become      
          symptomatic at an earlier time than would have     
          normally occurred.  Therefore, while her fall did  
          not cause the osteoarthritis of the knees, it

did exacerbate her disease considerably resulting  
          in her current level of disability.  

Dr. C. Lowry Barnes reported on January 3, 2013:

Patient presents for evaluation of both knees.     
          This is an independent medical evaluation.         
          Patient understands that I am not her treating     
          physician.  She is accompanied by a case manager.  
          I gave the patient the option of excusing the

case manager from the exam room but she said it    
          was fine that she was there.  I also explained to  
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          her that I have not reviewed records prior to      
          seeing her.  That might bias my opinion.

Patient reports that she fell on October 10, 2012. 
          She actually went to a quick squat and then fell   
          to her knees.  She was going down a ramp at Hunton 
          office supply, her family’s business of 40 years.  
          She did not immediately seek medical care.  She    
          actually worked for 2 more weeks.  She was         
          training someone.  She then saw her family         
          physician who treated her with pain medication and 
          anti-inflammatory medications for 2 weeks.  These  
          did not help and she saw Dr. Cooper.  She reports  
          that Dr. Cooper walked in the room, saw her x-     
          rays, and said that she would need knee            
          replacements.  He then examined her knees and

found that she had symptoms and findings that      
          correlated with her x-rays.  He tried a steroid    
          injection to each knee but this did not help.  She 
          has not returned to work.  She has been waiting    
          for approval [of] her knee replacements.  

     Examination
          50-year-old female.  5 feet 9 inches tall and 270  
          pounds....Straight leg raise negative.  No distal  
          swelling.  Mild tenderness medial joint line       
          laterally.  Tender patellofemoral joint            
          bilaterally.  No effusion.  Full active extension  
          and flexion to 115° bilaterally.  Knees are        
          stable.  Skin is intact.

Medical Decision Making
X-ray Interpretation
Standing AP, 45° PA, lateral, and sunrise views of 

          both knees show significant patellofemoral         
          arthritis bilaterally. 
 

Dr. Barnes assessed “Bilateral patellofemoral

arthritis....It is my impression that she had pre-existing

patellofemoral arthritis but had not been symptomatic.  She

may ultimately require bilateral knee replacements.  The
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reason for the needed knee replacement is not her injury but

her pre-existing arthritis.  She has not reached maximum

medical improvement.  I think she should have physical

therapy 3 times a week for one month.  I do not think

further steroid injections would be beneficial.  She should

reach maximum medical improvement in one month.  At that

time she should be [able] to resume her normal activities at

work.  She should not have an impairment rating injury.  Her

on-the-job injury was a strain to the bilateral arthritic

knees.”  

The claimant received physical therapy at CrossRidge

Community Hospital on January 17, 2013, January 21, 2013,

and January 22, 2013.  Dr. Franks noted on March 20, 2013,

“Pt is a 50 yr old morbidly obese WF who presents for

checkup and med refills.  Pt has a hx of chronic HA.  Has

run out of her HA medication....Also wants to lose weight. 

Thinks this will help with her knees and other aches and

pains.”  Dr. Franks’ assessment included headaches,

“Bilateral knee pain/OA,” and “Morbid obesity.”  

The claimant followed up with Dr. Barnes on June 13,

2013: “Patient returns [for] reevaluation.  Her case manager

is not with her today.  She has had physical therapy but
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this did not help her.  She continues to have severe knee

pain.  She uses a walker full time....My impression remains

that she had pre-existing patellofemoral arthritis although

it was asymptomatic.  She became symptomatic after her

injury....She will follow up with her treating physician. 

She does not have a permanent partial impairment from her

injury.  She has reached maximal medical improvement.”  

A pre-hearing order was filed on August 14, 2013.  The

parties stipulated that “the respondents have paid various

medical and related expenses, to date.”  The claimant

contended that “she requires bilateral total knee

replacements which the claimant maintains is reasonably

necessary, as well as causally related to the October 10,

2012 incident; that respondents should be held responsible

for the surgery, together with appropriate indemnity

benefits.  The claimant requests a controverted attorney’s

fee on any benefits awarded.”  The parties stipulated that

“the respondents have controverted the claimant’s

entitlement to bilateral total knee replacements.”  The

respondents contended that they “have paid all appropriate

benefits with regard to the claimant’s acute injury while

maintaining that the claimant’s need for the total knee
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replacements is associated solely with pre-existing and

underlying osteoarthritic problems and not the acute injury

of October 10, 2012.  Alternatively, the respondents contend

that the claimant has continued to draw her regular wages

and that in the event she is entitled to the surgical

procedures requested, she would not be entitled to any

indemnity benefits until actually undergoing surgery.”  The

parties agreed that “the primary issue to be presented for

determination is whether the respondents are responsible for

additional medical treatment in the form of bilateral total

knee replacements.”  

A hearing was held on August 30, 2013.  The claimant

testified that she suffered from constant pain in her knees. 

The claimant testified regarding medical treatment, “What I

understand to be able to get back to my life previously from

this fall is to have knee replacement....Both knees.”    

Meanwhile, the claimant followed up with Dr. Cooper on

September 24, 2013:

Patient returns today with bilateral knee pain.    
          She states she has constant anterior knee pain     
          with sudden sharp pain with excessive activity.    
          She also states she has had episodes of her knees  
          giving away with her....

Today on physical examination, she has 0 to 125    
          degrees of flexion of the knees bilaterally with   
          considerable patellofemoral crepitus and           
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          patellofemoral pain with palpation of bilateral    
          knees.  No other change in her physical findings.  

X-RAYS: X-rays today demonstrate advanced          
          patellofemoral osteoarthritis of the

bilateral knees with complete loss of              
          patellofemoral joint space bilateral knees.  

Dr. Cooper’s impression was “Advanced patellofemoral

osteoarthritis bilateral knees with complete loss of the

patellofemoral joint space bilateral knees.  PLAN: 1.  I

discussed options with her and currently I think that if she

does not have knee replacement she will have progressive

disability making it difficult for her to pursue her

vocational and/or avocational activities.  Even activities

of daily living will become more and more difficult. 

Therefore, I have strongly recommended that she undergo knee

replacement surgery bilateral knees.  2.  She is going to

contact us back when she wishes to proceed with knee

replacement surgery.”  Dr. Cooper assessed “1. 

Osteoarthritis Of The Knee.”  

An administrative law judge filed an opinion on October

9, 2013.  The administrative law judge found, among other

things, that the respondents “should be held responsible for

continued reasonably necessary medical treatment, including,

but not limited to bilateral total knee replacements, if

recommended following further testing and treatment.”  The
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respondents appealed to the Full Commission, which filed an

opinion on March 17, 2014.   The Full Commission found, “the

claimant did not prove she was entitled to bilateral total

knee replacements.”  The claimant did not appeal the Full

Commission’s opinion, and the parties have stipulated that

the Full Commission’s March 17, 2014 opinion “was a final

decision and the law of the case.”  

Another pre-hearing order was filed on May 21, 2014. 

The claimant contended that “she is entitled to additional

medical treatment in the form of a bilateral total knee

replacement recommended by Dr. Edward Cooper; that the

treatment was reasonably necessary, as well as related to

her admitted injury.”  The respondents contended that “the

claim is barred by res judicata, while maintaining that any

change of circumstances would be related to the claimant’s

entitlement to indemnity benefits and not the requested

additional medical treatment.  The respondents contend that

all appropriate benefits have been paid; that the claimant’s

need for additional medical treatment is associated with her

pre-existing and underlying arthritic degenerative condition

and not the acute injury of October 10, 2012.”  The parties

agreed that “the sole issue to be presented for
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determination concerns the claimant’s entitlement to

additional medical treatment.  It was agreed that the

employer continued to pay the claimant her full salary and

that indemnity benefits were not at issue.”  

The parties deposed Dr. Cooper on July 25, 2014.  Dr.

Cooper agreed that he began treating the claimant on

November 15, 2012.  The respondents’ attorney questioned Dr.

Cooper:

Q.  She came in as I understand and told you that  
          she had fallen about five weeks before that.  Is   
          that right?

A.  Yes.  I’ll just read you this: Ms. Pharris     
          comes to the clinic today complaining of bilateral 
          knee pain.  She’s a 50 year old white female, fell 
          about five weeks ago.  Now when she tries to walk, 
          especially up the stairs on an incline she has

excruciating pain in the anterior knees            
          bilaterally so five week history of anterior

knee pain...

Q.  Then what was the diagnosis that you gave her?

A.  Advanced patellofemoral osteoarthritis,        
          bilateral knees....

Q.  She has subsequently indicated in medical      
          records and through testimony that  when she saw   
          you on this date, on November 15th, that you had   
          walked into the room, looked at the x-rays and     
          told her that she would need the knee              
          replacements, is that true?

A.  That’s correct....
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Q.  Let’s next look at the letter that you         
          authored on December 12th of 2012.

A.  Uh-huh.

Q.  It was your opinion at that time that the fall 
          that she had did not cause the osteoarthritis but  
          it exacerbated the disease considerably resulting  
          in current level of disability.

A.  Yes.

Q.  Is that still your opinion?

   A.  That’s my opinion....

   Q.  Did you have a conversation with her that told 
        her that [bilateral knee replacement] was really   
        the only thing that would resolve her problems?

   A.  What I discussed with her was the natural      
        history of the problem and once you - you know,    
        arthritis develops over a 30 year period and so    
        she’d had arthritis going on for a period of time. 
        But once you injure it or you get an exacerbating

   factor and it gets fired up a lot of the times, it 
        doesn’t calm down and at some point it just gets   
        worse and worse to the point where you can’t walk  
        unless you have the knee replacement....

   Q.  And that replacement would be what she needs   
        to help with the problem?

   A.  Yes.  There would be no doubt that at some     
        point you would be requiring a replacement if she  
        wanted to continue to be able to function.  

A hearing was held on August 1, 2014.  The claimant

testified that she continued to suffer from worsening

chronic pain as a result of her compensable injury.  An

administrative law judge filed an opinion on September 2,
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2014.  The administrative law judge found, among other

things, that the claimant proved she was entitled to

bilateral total knee replacements.  The respondents appeal

to the Full Commission.     

II.  ADJUDICATION

The employer shall promptly provide for an injured

employee such medical treatment as may be reasonably

necessary in connection with the injury received by the

employee.  Ark. Code Ann. §11-9-508(a)(Repl. 2012).  The

employee has the burden of proving by a preponderance of

the evidence that medical treatment is reasonably

necessary.  Stone v. Dollar General Stores, 91 Ark. App.

260, 209 S.W.3d 445 (2005).  Preponderance of the evidence

means the evidence having greater weight or convincing

force.  Metropolitan Nat’l Bank v. La Sher Oil Co., 81

Ark. App. 269, 101 S.W.3d 252 (2003).  What constitutes

reasonably necessary medical treatment is a question of

fact for the Commission.  Wright Contracting Co. v.

Randall, 12 Ark. App. 358, 676 S.W.2d 750 (1984).  

An administrative law judge found in the present

matter, “3.  The claimant has proven, by a preponderance

of the evidence, that she is entitled to additional
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medical treatment in the form of bilateral knee

replacements recommended by Dr. R. Edward Cooper.  The

recommended treatment is causally related to the

claimant’s October 10, 2012, injury and is reasonably

necessary medical treatment.”  The Full Commission does

not affirm this finding.  The parties stipulated that the

claimant sustained compensable bilateral knee injuries as

the result of a specific incident on October 10, 2012. 

Dr. Cooper began treating the claimant on November 15,

2012 and noted, “X-rays today demonstrate advanced

patellofemoral osteoarthritis bilateral knees.”  Dr.

Cooper’s impression was “1.  Advanced patellofemoral OA

bilateral knees.”  Dr. Cooper initially treated the

claimant with medication and injections.

Dr. Cooper stated on December 12, 2012, “It is my

opinion that she had the preexisting patellofemoral

osteoarthritis of the knees bilaterally.  However, her

recent fall has exacerbated her symptoms and made them

become more symptomatic at an earlier time than would have

normally occurred.  Therefore, while her fall did not

cause the osteoarthritis of the knees, it did exacerbate

her disease considerably resulting in her current level of
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disability.”  The respondents arranged for Dr. Barnes to

independently examine the claimant.  Dr. Barnes, an

orthopaedic surgeon, agreed that diagnostic testing showed

“significant patellofemoral arthritis bilaterally.”  Dr.

Barnes also stated, however, “She may ultimately require

bilateral knee replacements.  The reason for the needed

knee replacement is not her injury but her pre-existing

arthritis....Her on-the-job injury was a strain to the

bilateral arthritic knees.”  Dr. Barnes opined on June 13,

2013 that the claimant had reached maximum medical

improvement.  

The Commission has the duty of weighing medical

evidence and, if the evidence is conflicting, its

resolution is a question of fact for the Commission. 

Green Bay Packaging v. Bartlett, 67 Ark. App. 332, 999

S.W.2d 695 (1999).  It is within the Commission’s province

to weigh all of the medical evidence and to determine what

is most credible.  Minnesota Mining & Mfg. v. Baker, 337

Ark. 94, 989 S.W.2d 151 (1999).  In the present matter,

the Full Commission finds that Dr. Barnes’ opinion is

entitled to more significant evidentiary weight than the

opinion of Dr. Cooper.  Dr. Barnes agreed with Dr. Cooper
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that the claimant’s pre-existing arthritic condition had

become more symptomatic as a result of the claimant’s fall

to her knees on October 10, 2012.  Dr. Barnes also stated

that if the claimant ultimately required bilateral knee

replacements, “The reason for the needed knee replacement

is not her injury but her pre-existing arthritis.”  Dr.

Barnes opined on June 13, 2013 that the claimant had

reached maximum medical improvement for the compensable

strain to the claimant’s knees.

The Full Commission filed an opinion on March 17,

2014 and found that the claimant did not prove she was

entitled to bilateral total knee replacements.  As we have

noted, the claimant did not appeal the Full Commission’s

March 17, 2014 and the parties stipulated that said

opinion “was a final decision and the law of the case.” 

Another pre-hearing order was filed on May 21, 2014, and

the claimant again contended that she was entitled to a

bilateral knee replacement advocated by Dr. Cooper.  The

parties deposed Dr. Cooper on July 25, 2014.  Dr. Cooper

asserted that his recommended surgery was required in

order for the claimant “to be able to function.”  The

Commission has the authority to accept or reject a medical
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opinion and the authority to determine its probative

value.  Poulan Weed Eater v. Marshall, 79 Ark. App. 129,

84 S.W.3d 878 (2002).  In the present matter, the Full

Commission assigns minimal evidentiary weight to Dr.

Cooper’s assertion that the claimant will be “unable to

function” without bilateral knee replacement surgery.  The

evidence of record does not corroborate a contention that

the claimant requires surgery as a result of her

compensable strain occurring on October 10, 2012.

Based on our de novo review of the entire record, the

Full Commission finds that the claimant did not prove by a

preponderance of the evidence that bilateral knee

replacements were reasonably necessary in connection with

the compensable injury.  The claimant does not contend

that she is entitled to any other form of medical

treatment.  Because the Full Commission finds that the

claimant did not prove surgery was reasonably necessary,

we need not adjudicate whether there was “a change in

physical condition” in accordance with Ark. Code Ann. §11-

9-713(a)2)(Repl. 2012).  The administrative law judge’s

decision is reversed, and this claim is denied and

dismissed.
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IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

Commissioner McKinney concurs.

CONCURRING OPINION

          I concur with the majority opinion finding that

the claimant has failed to prove that she is entitled to

bilateral total knee replacements, in that she has failed

to prove that such procedures are reasonably necessary for

the treatment of her compensable injury.  I write

separately to address the issue of res judicata,

specifically as it applies to the introduction of

evidence.

          There have been two hearings before the

commission in this claim: the first having been held on

August 24, 2013, and the second on August 1, 2014.  The

current dispute centers primarily around medical records

introduced at the second hearing on this matter that the

respondent had in its possession at the time of the first

hearing but failed to introduce.  Those reports consisted

of Dr. Cooper’s narrative report dated September 24, 2013,

introduced by the claimant at the second hearing, and Dr.
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Coopers’ deposition, which was also introduced by the

claimant as a joint exhibit at the second hearing. 

          Based upon his review of the claimant’s

testimony in the present matter, it was “apparent” to the

administrative law judge that the respondent-carrier was

aware that Dr. Cooper was recommending total knee

replacement surgery when they sent the claimant for a

second opinion prior to the first hearing.  Using Dr.

Cooper’s medical opinion to support his latest findings,

the administrative law judge cited Ark. Code Ann. §11-9-

713 for authority to revisit the issue of the claimant’s

proposed bilateral knee replacement on the basis of a

change in her condition.  Subsequently, the majority found

that the record contains insufficient evidence that a

change in the claimant’s condition is related to her

compensable injury.  Therefore, the majority denied the

claimant’s request for additional medical treatment in the

form of total bilateral knee replacement.  I agree with

the majority in this finding.   

          With regard to the issue of the claimant’s

bilateral knee surgery being barred by the doctrine of res

judicata, I find that this is a valid and sustainable
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argument.  Res judicata applies where there has been a

final adjudication on the merits of an issue by a court of

competent jurisdiction on all matters litigated and those

matters necessarily within the issue which might have been

litigated.  See, Castleberry v. Elite Lamp Company, 69

Ark. App. 359, 13 S.W.3d 211 (2000); Harvest Foods v.

Washam, 52 Ark. App. 72, 914 S.W.2d 776 (1996); Perry v.

Leisure Lodges, Inc., 19 Ark. App. 143, 718 S.W.2d 114

(1986).  The doctrine of res judicata bars the reopening

of matters once judicially determined by competent

authority, unless there is evidence of change following

the previous order.  Cariker v. Ozark Opportunities, 65

Ark. App. 60, 987 S.W.2d 736 (1999); Tuberville v.

International Paper Co., 18 Ark. App. 210, 711 S.W.2d 840

(1986); Gwin v. R. D. Hall Tank Co., 10 Ark. App. 12, 660

S.W.2d 947 (1983).  Res judicata applies to decisions of

the Workers’ Compensation Commission if the merits of the

issue have already been subject to a full and fair

hearing.  Beliew v. Stuttgart Rice Mill, 64 Ark. App. 334,

980 S.W.2d 270 (1998); Perry, supra.  The rationale

underlying the doctrine of res judicata is to end

litigation by preventing a party who has had one fair
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trial of a question of fact from again drawing it into

controversy.  Cox v. Keahey, 84 Ark. App. 121, 133 S.W.3d

430 (2003); Mohawk Tire & Rubber Co. v. Brider, 259 Ark.

728, 536 S.W.2d 126 (1976).  However, the doctrine does

not bar issues which were not decided and could not have

been decided.

          With regard to the introduction of medical

evidence, the administrative law judge correctly recited

Ark. Code Ann. §11-9-705(c) in support of his decision,

which provides as follows:

         (C) INTRODUCTION OF EVIDENCE.

         (1)(a) All oral evidence or documentary 
         evidence shall be presented to the designated     
         representative of the Commission at the initial   
         hearing on the controverted claim, which evidence 
         shall be stenographically recorded.

         (B) Each party shall present all evidence at the  
         initial hearing.

         (C)(i)Further hearings for the purpose of         
         introducing additional evidence will be granted   
         only at the discretion of the hearing officer or  
         Commission. 

          Furthermore, the administrative law judge stated

as follows:

         Clearly, the claimant has the burden of proof     
         related to any issue before the Commission.       
         However, the mission of the Arkansas Workers’     
         Compensation Commission is to pay timely benefits 



PHARRIS - G209736 23

         to all legitimately injured workers. It is        
         undisputed that the claimant sustained bilateral  
         knee injuries arising out of and during the
         course of her employment. In order to facilitate  
         the purpose of the Workers’ Compensation Act, it  
         is incumbent upon respondents to provide medical  
         evidence which it had in its possession in order  
         to provide a full and fair opportunity to         
         litigate the issue in question.  By withholding   
         medical repots, as well as frustrating the        
         claimant’s efforts to return to her authorized    
         treating physician, respondents cannot now assert 
         the doctrine of res judicata.

         The administrative law judge’s application of the

relevant law here is fundamentally flawed for the

following reasons.  It is well-settled that the claimant

has the burden of proof that additional medical treatment

is reasonably necessary for the treatment of that

claimant’s compensable injury.  Dalton v. Allen

Engineering Co., 66 Ark. App. 201, 989 S.W.2d 543 (1999);

Morrow v. Morrow, 5 Ark. App. 260., 635 S.W.2d 823 (1982). 

Thus, it is the claimant’s responsibility to present

evidence to establish that additional medical treatment is

reasonably necessary and related to her injury - not the

respondents’.  While it may be true that respondents had

in their possession certain medical records that might

have proved that additional medical treatment in the form

of total knee replacement surgeries was reasonably
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necessary for the treatment of the claimant’s compensable

injury, it was by no means the respondents’ responsibility

to produce that evidence.  Moreover, if the respondents

had access to such medical records, clearly the claimant

had equal, if not greater access to those records since

they were, in fact, her records.  As the respondents’

attorney rightly responded to the administrative law judge

upon his inquiring as to why these records, which predated

the last hearing, were not made part of the record at the

first hearing, “I don’t have the burden of proof, Your

Honor.”

         The injured party bears the burden of proof in

establishing entitlement to benefits under the Workers'

Compensation Act and must sustain that burden by a

preponderance of the evidence.  Clardy v. Medi-Homes LTC

Serv., LLC, 75 Ark. App. 156, 55 S.W.3d 791 (2001). 

Therefore, it was the claimant’s burden to prove that she

was entitled to workers’ compensation benefits, and this

includes medical treatment.  Clearly, the claimant had

access to the same reports that the respondent had in its

possession at the time of the first hearing, in that they

were the claimant’s medical reports.  Yet, the claimant
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failed to present these medical reports at the first

hearing.  Clearly, this evidence weighed on the outcome of

the claimant’s first request for additional medical

treatment in the form of total knee replacement surgeries. 

Because the claimant had equal access to medical proof

that might have proven her need for total knee replacement

surgeries at the time of the first hearing, this issue

could have been decided at that time.

         Furthermore, Ark. Code Ann. §11-9-705 requires

that all evidence that each party is relying upon be

introduced at the hearing - not after the hearing. 

Moreover, the burden of proving a case beyond speculation

and conjecture is on the claimant.  Sea Ark Marine , Inc.

v. Pippinger, 2009 Ark. App. 4, ___ S.W.3d ___ (2009); see

also, Sea Ark Marine, Inc. v. Pippinger, 2010 Ark. App.

13, ___ S.W.3d ___ (2010).

         In conclusion, the claimant had a full and fair

opportunity at the first hearing to present medical

evidence in support of her claim for additional medical

treatment in the form of total knee replacement surgeries,

and she failed to do so.  Thus, the claimant’s current bid

for this medical treatment is merely the claimant’s
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attempt at “a second bite at the apple.” Gencorp Polymer

Products v. Landers, 36 Ark. App. 180, 820 S.W.2d 475

(1991).  Therefore, I find that the doctrine of res

judicata is applicable to this claim and that this claim

should be barred.

         Further, while essentially scolding the

respondents for failing to present evidence at the first

hearing which would have purportedly supported the

claimant’s claim for total knee replacement surgeries, the

administrative law judge found from the second hearing

that the claimant is now entitled to these procedures

because “new” medical evidence demonstrated a change in

her condition.  As previously stated, the majority found

that the record contains insufficient evidence that a

change in the claimant’s condition is related to her

compensable injury and denied the claimant’s request for

additional medical treatment in the form of total

bilateral knee replacement.  Notwithstanding that I find

that this claim should be barred by the doctrine of res

judicata, I otherwise concur with the majority finding.

_
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KAREN H. McKINNEY, Commissioner
 

Commissioner Hood dissents.

DISSENTING OPINION

          After my de novo review of the entire record, I

must again dissent from the majority opinion.  The

claimant sought bilateral total knee replacement.  The

majority has denied bilateral total knee replacement and

any other treatment.

          The claimant was asymptomatic prior to her fall

on October 10, 2012, other than one incident ten years

prior when her knees hurt after a fall.  Since that time,

she has been symptomatic sufficiently to prevent her from

returning to work. 

          By September 2014, after the first hearing in

this claim, the claimant had lost all of the

patellofemoral joint space in both knees.  This is

consistent with the claimant’s testimony that her knee

symptoms had worsened, that her knees gave way more, and

that her pain was worse.  The claimant’s condition had

deteriorated since the prior hearing in August 2013.  This
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change in condition and the new post-August medical

records and newly introduced medical records are

sufficient to avoid the bar of res judicata.

          There is no question that the claimant was

asymptomatic until her work-related injury.  All the

medical professionals, even the respondents’ Dr. Barnes,

agree on this fact. Thus, the law states that the

claimant’s condition is the result of the work-related

injury.  A causal connection is established when the

compensable injury is found to be “a factor” in the

resulting need for medical treatment, even though the

compensable injury is not the major cause of the

disability or need for treatment.  Williams v. L&W

Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383 (2004).

In Williams, 85 Ark. App. at 9-10, the claimant had pre-

existing arthritis in her knee and a compensable knee

injury.  Knee replacement was recommended, because of the

arthritis.  The Court reversed the Commission’s denial of

medical benefits in the form of knee replacement surgery,

stating:

         In workers' compensation law, an employer takes   
         the employee as he finds him, and employment      
         circumstances that aggravate preexisting          
         conditions are compensable.  Heritage Baptist     
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         Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d   
         150 (2003). An aggravation of a preexisting       
         noncompensable condition by a compensable injury  
         is, itself, compensable. Id. An aggravation is a  
         new injury resulting from an independent          
         incident. Id. An aggravation, being a new injury  
         with an independent cause, must meet the          
         definition of a compensable injury in order to    
         establish compensability for the aggravation. Id.

         Here, there is no dispute that appellant's knee   
         injury was compensable and that objective medical 
         evidence established her current need for         
         knee-replacement surgery. Rather, as noted by the 
         dissenting Commissioner, "What is disputed is     
         whether claimant's knee replacement surgery is    
         reasonable and necessary in relation to her       
         compensable injury given the fact that she also   
         suffers from preexisting arthritis." The          
         Commission determined that appellant failed to    
         establish a causal connection between her         
         compensable injury and her need for               
         total-knee-replacement surgery.  We are convinced 
         that fair-minded persons with the same facts      
         before them could not reach the same conclusion.

         The Court noted that the physicians in the claim

spoke in terms of major cause, which was not actually

applicable to the issue of reasonable necessary medical

treatment and the drawing of a causal connection between

the need for treatment and the compensable injury.  The

Court went on to state that the physicians’ testimony

established that the work injury was “at least, a factor

in her resulting inability to work and need for

knee-replacement surgery.” Id, at 11. The Court stated
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that the Commission’s findings, that the claimant failed

to prove a causal connection between her compensable

injury and her need for total-knee-replacement surgery,

and that there was no evidence that the degenerative

disease was worsened by the work-related injury, were not

supported by the evidence.

          Likewise, Dr. Cooper stated unequivocally that

the current claimant had asymptomatic degenerative change

in her knees which became symptomatic as a result of the

trauma from the compensable injury, and that this trauma

had accelerated the degeneration, resulting in her need

for knee replacement.  This claim is even clearer than the

Williams claim, because the current claimant did not have

any prior knee symptoms. 

         In fact, the stricter requirement of major cause

is satisfied in this case, because the compensable injury

aggravates an asymptomatic preexisting condition such that

the condition becomes symptomatic and requires treatment.

Leach v. Cooper Tire & Rubber Co., 2011 Ark. App. 571.;

Pollard v. Meridian Aggregates, 88 Ark. App. 1, 193 S.W.3d

738 (2004); Wright v. St. Vincent Doctors Hosp., 2012 Ark.

App. 153 390 S.W.3d 779.
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          The claimant was asymptomatic until her

compensable injury. The injury triggered pre-existing

degenerative changes to become symptomatic and to

accelerate. The claimant’s physician identified objective

evidence of the deterioration of her condition since her

last hearing and unequivocally stated that she required

bilateral knee replacements due to the injury. The fact

that the claimant’s arthritis is the immediate problem to

correct does not remove the respondents’ responsibility,

because the arthritis only became symptomatic as a result

of the compensable injury. The case law and the facts

support the award of the recommended surgery.

          For the foregoing reasons, I must respectfully

dissent from the majority opinion.

______________________________
PHILIP A. HOOD, Commissioner


