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OPINION AND ORDER

The claimant appeals a decision of the

Administrative Law Judge filed on August 12, 2014. The

Administrative Law Judge denied benefits after

determining that the claimant was not performing

employment services at the time of his fatal accident.

The Full Commission finds that the claimant was

performing employment services at the time of his

accident and that his death as a result of the accident

was a compensable injury for which all related medical
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benefits and funeral expenses are payable. The issue of

dependent benefits was expressly reserved.

On March 11, 2013, at 4:30 am, the claimant

began his workday by driving a tanker truck, as part of

his employment duties, from the respondent employer’s

West Memphis facility to a Memphis facility where it was

loaded with a concrete component, raw Portland cement.

The claimant was responsible for the security and

maintenance of the truck and his load, while he was

driving. He drove the truck to the respondent employer’s

Blytheville facility for unloading. He arrived before

6:35 am, at which time the facility was not open. The

employee whose responsibility was to open the facility

was late, not arriving until 6:35, at which time he

observed the claimant driving away.

While the claimant waited for the facility to

open, he drove one-half mile to the only convenience

store in the area. He did not clock out, nor was he

required to do so. The claimant was paid for this time.

He parked on the eastbound shoulder of the highway,

across the highway from the store. He crossed the

highway and went inside the store to purchase a

breakfast sandwich and a drink. A clerk inside the store

testified that the claimant did not use the restroom. He
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left the store to return to his truck. While he was

crossing the highway, at 6:44 am according to the police

report, the claimant was struck by a vehicle and died a

few hours later.

The simple issue is whether a truck driver who

has taken a break for refreshment and is in the act of

returning to his vehicle is performing employment

services to satisfy the “arising out of and in the

course of” requirement of compensability. The term

"employment services" is not defined in the Arkansas

Workers’ Compensation Act, but the Supreme Court has

stated that “an employee performs employment services

when doing something that is generally required by the

employer.” CV'S Family Foods v. Caverly, 2009 Ark. App.

114, 2 (2009)(citing Wallace v. West Fraser South, Inc.,

365 Ark. 68, 225 S.W.3d 361 (2006)); Texarkana v.

Conner, 373 Ark. 372, 376 (2008).

The test for “employment services” is “the

same as that used to determine whether an employee was

acting within the course of employment, i.e., whether

the injury occurred within the time and space boundaries

of the employment, when the employee was carrying out

the employer's purpose or advancing the employer's

interest directly or indirectly.” Id. The Supreme Court
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in Texarkana v. Conner, supra, stated that the “critical

inquiry is whether the interests of the employer were

being directly or indirectly advanced by the employee at

the time of the injury,” and that the issue depends on

the particular facts and circumstances of each case. The

Court of Appeals has also explained that “[w]hatever

‘employment services’ means must be determined within

the context of individual cases, employments, and

working relationships, not generalizations made devoid

of practical working conditions.” Honeysuckle v. Stout,

2009 Ark. App. 696 (2009).

In Mitchell v. Tyson Poultry, Inc., 104 Ark.

App. 327, 292 S.W.3d 848 (2009), the claimant was a yard

truck driver. The facts were as follows:

His duties included spotting trailers around
the yard and to the loading dock, and checking
the temperature of the trailers. He was given
two thirty-minute breaks each day. The break
time was unpaid. He could leave the premises
during a break but was required to clock out
and back in if he did so. The decedent
generally took breaks in the wastewater
section of the plant because a friend worked
there. The decedent was returning from a break
in the wastewater section and was crossing the
yard where he worked en route to the office,
where he reported after breaks to receive new
assignments, when he was run over and killed
by the junior spotter. 

The court stated that the claimant “was within

the time and space boundaries of his employment,
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finished with his break, and en route to receive further

instructions. This constitutes performance of employment

services under Sands.” In Wal-Mart Stores, Inc. v.

Sands, 80 Ark. App. 51, 91 S.W.3d 93 (2002), the

claimant was found to be performing employment services,

when she was clocked out during a break and was injured,

while she was returning her personal items to a locker

as required by the employer.

Similarly, in Hudak-Lee v. Baxter County Reg.

Hospital, 2011 Ark. 31, 378 S.W.3d 77, the claimant was

performing employment services, when she was injured, as

she returned from a break to revive herself. Her job

assignment at that time was to attend a patient in a

quiet, darkened room with no stimulation during a very

long shift. 

In Wallace v. West Fraser South, Inc., 365

Ark. 68, 225 S.W.3d 361 (2006), the claimant was injured

as he returned from a break. The Supreme Court observed

that in Matlock v. Arkansas Blue Cross Blue Shield, 74

Ark. App. 322, 49 S.W.3d 126 (2001), specific emphasis

was placed upon the fact that the employee was returning

to work after a break:

Matlock was manifestly advancing the
employer's interest by returning to work after
an authorized or permitted rest period. . . .
Her conduct in returning to her desk was



Perkins  - G301956 6

entirely consistent with the employer's
interest in advancing the work. There is no
fact that even remotely supports an inference,
let alone a factual finding or conclusion of
law, that appellant was violating or
undermining any interest of the employer by
going to the restroom or by returning to her
work station. Everything in the record before
us indicates that Matlock was engaged in
conduct permitted by the employer, if not
specifically authorized by the employer, and
that the employer provided restroom facilities
on its premises.

Wallace at 73-74, citing Matlock at 341. The

court also pointed to Pifer v. Single Source

Transportation, 347 Ark. 851, 859, 69 S.W.3d 1 (2002),

in which the employee "was returning to resume the

employer's work when the accident occurred that resulted

in his injuries. [Pifer's] conduct in returning to his

truck was entirely consistent with the employer's

interest in advancing the work." Wallace, supra. The

court stated that Wallace was performing employment

services at the time of his injury, because “as in Pifer

and Matlock, Wallace was returning to his work area

after an authorized rest period... In sum, the record

before us indicates that Wallace was engaged in conduct

permitted by his employer, if not specifically

authorized by his employer, and nothing in the record

demonstrates that Wallace's actions were inconsistent
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with his employer's interests in advancing the work.”  

Id. 

In Southwest Ark. Dev. Council v. Tidwell, 95

Ark. App. 27, 233 S.W.3d 190 (2006), the claimant’s job

was to provide in-home services to clients, requiring

her to drive to from home to home during each work day.

After providing services for one client, she drove to

another client’s home. On the way to the second client’s

home, she stopped to buy a soft drink, and as she pulled

her car back onto the highway, she was struck by a

vehicle. Her employer permitted stops for refreshment.

It did not detract or conflict with her purpose of

traveling to client’s homes. The Supreme Court has held

in Collins v. Excel Specialty Prods., 347 Ark. 811, 69

S.W.3d 14 (2002) that an act which the employer   

contemplates and permits is part of an employee's

employment services. The Court of Appeals in Tidwell

noted that in Wallace, supra, the Arkansas Supreme Court

stated that the Wallace claimant was performing

employment services, because he was returning to his

work after a permissible break period, and his actions

were not inconsistent with his employer's interests in

advancing the work. The Court of Appeals stated that it

could:
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 find no meaningful distinction to be drawn
between Mr. Wallace returning from his break
to his work and the present appellee's
returning from a permissible stop to resume
her work travel. They were both "coming off a
break," and thus, the deviation from work was
completed. As construed by our appellate
courts, appellee was performing employment
services at the time of her injury.

In Wood v. Wendy’s, 2010 Ark. App. 307, 374

S.W.3d 785, the claimant was leaving work after clocking

out. She was required to exit through the rear of the

building, and as she moved to the exit, she gave a co-

manager a one-armed hug without turning. She fell

immediately after this. The court determined that the

claimant was performing employment services as she

attempted to exit the restaurant at the mandated point,

and that she had not deviated from the performance of

employment services by giving the hug. Further, the

court held that even if she had deviated (by hugging the

co-manager) from her performance of employment services

(leaving the premises by a mandated route), she had

returned to that performance when she fell, because she

was walking to leave when she fell. “Once an employee

has completed the deviation, she is once again

performing employment services.” Wood at 7, citing

Tidwell, supra.
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In Toia v. HTI Logistics, 100 Ark. App. 314,

268 S.W.3d 334 (2007), a claimant had to make an

unexpected overnight stay before delivering his load to

a customer. He parked his truck, ate dinner, and after

checking his truck, he fell as he climbed into the

truck. The Court of Appeals stated that this satisfied

the employment services standard, “because appellant's

activities related to returning to the ‘premises,’ i.e.,

his truck, in preparation of staying overnight in the

truck to protect it and the cargo, advanced the

interests of his employer.” Toia at 322.

The Toia court contrasted the situation in

Jivan v. Economy Inn & Suites, 370 Ark. 414, 260 S.W.3d

281 (2007), in which the hotel manager was killed in her

residence, while she was on-call and was a residential

employee, with Cook v. ABF Freight Systems, Inc., 88

Ark. App. 86, 194 S.W.3d 794 (2004), in which the truck

driver employee was off duty and injured in a hotel

provided by the employer during an over-night layover.

The Cook employee was strictly attending to his personal

needs while he was not on duty. 

The Toia court also noted the holding of Ark.

Dept. of Health v. Huntley, 12 Ark. App. 287, 675 S.W.2d

845 (1984), that activities of a personal nature - not
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forbidden but reasonably expected, may be a material

incident of employment and injuries suffered in the

course of such activities are compensable. The question

is whether the activity is one to be reasonably expected

so as to be an incident of the employment and thus in

essence a part of it.

In P.A.M. Transp. v. Miller, 24 Ark. App. 163

(1988), the claimant was an over-the-road truck driver

who delivered a load in Bentonville after 5:00 pm, then

checked into a hotel, as was his usual custom on such

trips. He spent time trying to contact someone with the

company who would pick him up after he dropped his truck

off at the respondent’s location and return him to the

hotel. While he was attempting to make these

arrangements, he had a snack at a truck stop and then

had a couple beers at a nearby tavern. He left the

tavern at 11:00 p.m, and was struck by a drunk driver as

he walked toward his truck, planning to take it to the

location and then return in the vehicle of a co-worker.

Because the claimant had not completed his duties which

included returning the truck to the respondent’s

location, and because he had attempted to make

arrangements to do so from the time he completed his

deliveries up to his accident, the claimant was still on
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duty. Whether the claimant deviated from his performance

of employment services while having a beer at the

tavern, he had abandoned that deviation and returned to

the performance of his duties.

In Gaskins v. Minner Trucking, 2010 Ark. App.

471, the claimant, a long-haul trucker, had, with his

employer’s permission, deviated from his planned route,

to visit his sick grandmother and to spend the night

there. On his way to his grandmother’s home, he

discovered that his truck was on fire. He was injured

trying to put the fire out, when a tire exploded. The

Commission denied the claim, under Lytle v. Arkansas

Trucking Services, 54 Ark. App. 73, 923 S.W.2d 292

(1996), in which a driver who was injured while on a

route deviation of more than one hundred miles without

permission was found not to be performing employment

services. The court, disagreed, finding that P.A.M.

Transportation v. Miller, supra, was more applicable to

the claim, and that whatever the claimant’s deviation

was, he had returned to performing employment services

at the time of the injury. The court noted that

protecting his employer's property was an employment

service and stated: 

The relevant inquiry in the present case is
not whether Gaskins deviated from his route
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before he got out of the truck, but what he
was doing at the moment of his injury.
Whatever his previous deviation might have
been, this act of protecting his employer's
truck directly advanced the interest of his
employer and constituted performance of
employment services.

These decisions require a finding that the

claimant was performing employment services at the time

of his injury. The truck was the claimant’s

responsibility from the time he took possession of it in

West Memphis until he returned it to West Memphis at the

end of his day. Likewise, the load was his

responsibility from the time he picked it up until he

made his delivery. The claimant had taken a break from

his regular duties, which could be considered a

deviation from the performance of employment services.

This break was permitted by the employer according to

his supervisor’s testimony. It was not unreasonable,

given the nature of his work driving a truck to various

locations, the early hours that he was working that day

and the fact that at the time he took the break, he was

prevented from performing the task at hand, due to a

late employee and a closed facility.

The claimant was struck while returning to his

truck to return to the receiving facility to complete

his delivery. At this time, he had finished his break
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and was returning to his truck. Therefore, he was no

longer in deviation from his duties, as he was returning

to his employment services. Returning to his truck to

secure it, to move it from its parking place and to

return to the receiving facility were all in advancement

of the employer’s interest. In fact, while the delivery

of the load was obviously in the employer’s interest,

that fact was emphasized by the effort made by the

employer to have the delivery completed by another

employee after the claimant was injured. The conclusion

that he was performing employment services at the time

of his injury is required by the above-cited cases.

The dissenting Commissioner suggests that the

claimant’s intent to return to his job duties is not

clear. The caselaw does not require more than the

claimant’s act of returning to the location of the

performance of his job duties.  In Mitchell, supra, the

claimant was killed as he walked from a break across a

yard toward an office where he normally received

instructions. This case is the most directly on point,

because both Mr. Mitchell and Mr. Perkins could not

testify as to their intent. Yet, in moving toward the

place in which he would resume his duties, the court was

satisfied that he was resuming his employment duties.
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The claimant’s act of walking back to his truck,

especially in light of the custom of the plant to which

he was delivering his load to be open between 6:30 and

7:00, was clearly an act of returning to his job duties. 

All of the elements of compensability are met

in this claim. There was a specific incident, which

occurred while the claimant was performing employment

services, which caused physical injury, shown by medical

evidence supported by objective findings, requiring

medical treatment and then death. Ark. Code Ann. §11-9-

102(4)(A)(i); Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997).

Under Arkansas workers’ compensation law,

employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries. Ark Code Ann. Sec. 11-9-508(a); Wal-Mart

Stores, Inc. v. Brown, 82 Ark. App. 600, 120 S.W.3d 153

(2003). Certainly, the medical treatment the claimant

received from emergency responders and at the hospital

was reasonably necessary treatment of his compensable

injury for which the respondents are responsible.

Respondents are also liable for the actual

expenses for the claimant’s funeral, not to exceed six
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thousand dollars ($6,000.00), pursuant to Ark. Code Ann.

Sec. 11-9-527(a).

The claimant’s attorney is entitled to fees

for legal services in accordance with Ark. Code Ann.

Sec. 11-9-715(a)(Repl. 2002). For prevailing on this

appeal before the Full Commission, the claimant’s

attorney is hereby awarded an additional attorney’s fee

in the amount of $500.00 in accordance with Ark. Code

Ann. Sec. 11-9-715(b)(Repl. 2002).

IT IS SO ORDERED.

                                                        
                           A. WATSON BELL, Chairman

                                                        
                           PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

 DISSENTING OPINION

               I must respectfully dissent from the

majority's opinion finding that the decedent’s injury

arose out of and during the course of his employment

with the respondent-employer.  My carefully conducted de

novo review of this claim in its entirety reveals that

the claimant has failed to prove by a preponderance of
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the evidence that the decedent was performing employment

services at the time of his fatal accident. 

The facts in this claim are fairly

straightforward.  The decedent, Michael Perkins, drove a

large, bulk tanker truck for the respondent-employer. 

It was the decedent’s job to haul raw materials to the

respondent-employer’s various concrete facilities. 

According to the decedent’s girlfriend of twenty-four

(24) years, Wanda Cal, on the morning of March 11, 2013,

the decedent woke at around 4:30 a.m., had breakfast,

then he drove his personal truck from their home in

Earle, Arkansas, to the respondent-employer’s West-

Memphis facility.  From there, the decedent drove the

tanker truck to Memphis, Tennessee, where it was loaded

with a powder substance used to make concrete.  The

decedent then drove the tanker truck to the respondent-

employer’s Blytheville, Arkansas, facility where it was

to be unloaded.

The record reflects that the claimant

arrived at the Blytheville facility at around 6:30 on

the morning of March 11, 2013, just minutes before the

facility opened.  Rather than park the truck at the

Blytheville facility’s parking lot and wait for the

plant to open, the decedent exited the facility’s
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parking lot and headed East on Highway 18 towards the

nearest convenience store.  The record reveals that this

convenience store, which is called the Hard Hat, was

approximately ½ mile away from the respondent-employer’s

Blytheville facility.

For some unknown reason, the decedent

parked his truck on the shoulder of the road directly

across the highway from the convenience store.  The

record shows that the decedent then crossed over a five

(5) lane highway to get to the convenience store.  Once

there, the decedent purchased a bottle of juice and a

sandwich.  The decedent left the store and was walking

back across the highway to his truck when he was struck

by a vehicle.  The decedent later died from his

injuries. 

In a case with facts similar to the

present claim, the claimant, a truck driver, was

scheduled to deliver a load in Burlington, Vermont on

May 10, 2007.  Toia v. HTI Logistics, 100 Ark. App. 314,

268 S.W.3d 334 (2007).  When Mr. Toia arrived at the

drop-off location on May 9, 2007, he was told that he

would have to wait until the following morning to

unload.  Mr. Toia parked his truck for the night at a

local shopping mall.  Thereafter, he left his truck in
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1 I note that the Commission had found that the claimant
     was not a credible witness.

order to get something to eat.  Mr. Toia returned to his

truck with the intention of retiring for the night. 

First, however, he conducted a walk-around inspection of

his truck.  While climbing back up into the cab of his

truck, Mr. Toia lost his footing and fell backward on

the ground injuring himself.  Mr. Toia delivered his

load the following morning.  In reversing the

Commission’s denial of compensability, the court stated

that it used the analysis found in Jivan, supra, in

order to determine that the claimant was performing

employment services at the time of his accident.1  More

specifically, the court reasoned that Mr. Toia’s act of

returning to his truck in order to spend the night in it

so that he could protect it and the cargo it was

carrying directly advanced the employer’s interests.  

Likewise, in P.A.M. Transport v. Miller,

24 Ark. App. 163, 750 S.W.2d 417 (1988), the court found

that where the claimant deviated from his duties, but

later abandoned the deviation by returning to his truck

with the intention of driving it to his employer’s

headquarters, he regained his status as a traveling

employee and there was evidence that, at that moment,
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the claimant was acting within the course and scope of

his employment.

Finally, in Arkansas Department of Health

v. Huntley, 12 Ark. App. 287, 675 S.W.2d 845 (1984), the

court held that activities of a personal nature, that

are not forbidden but reasonably expected, may be a

material incident of employment and injuries suffered in

the course of such activities are compensable.  I note,

however, the court stated that the controlling issue is

whether the activity is one to be reasonably expected so

as to be an incident of employment and thus in essence a

part of it. Id. 

Clearly, in the instant claim the

decedent had taken a break from his assigned duties and

had deviated from his normal work activities when he

left the grounds of the respondent-employer’s

Blytheville plant on the morning March 11, 2013, just

minutes before the plant gate was unlocked, and he drove

to a nearby convenience store in order to purchase juice

and a sandwich.  Why the decedent chose to park across

the highway instead of parking in the convenience

store’s parking lot we may never be know.  However, the

credible testimony of the only eyewitness to the events

surrounding the decedent’s fatal accident, Ms. Wilburn, 
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verified that the decedent walked across a five-lane

highway, directly into the store, directly to the juice

counter, and then straight to the deli counter where he

ordered a breakfast sandwich.  After that, he chatted

with this witness as she prepared his order, paid for

his purchase, then exited the store.  The last time Ms.

Wilburn saw the decedent uninjured, he was in the

turning lane of the highway walking back towards his

truck.  In a matter of seconds thereafter, the decedent

was struck by a motorist and suffered fatal injuries.

We are left in this claim to speculate

what the decedent’s intentions were when he got back to

his truck.  However, it is well established that

conjecture and speculation, even if plausible, cannot

take the place of proof.  Ark. Dept. of Correction v.

Glover, 35 Ark. App. 32, 812 S.W.2d 692 (1991); Dena

Constr. Co., et al v. Herndon, 264 Ark. 791, 575 S.W.2d

155 (1979); Arkansas Methodist Hosp. v. Adams, 43 Ark.

App. 1, 858 S.W.2d 125 (1993).

Based on the known facts in this claim,

the decedent was returning to his truck, his intentions

unknown, after having purchased food for his personal

consumption on the morning of March 11, 2013.  I note

that the decedent’s girlfriend, Ms. Cal, credibly
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testified that she had prepared the decedent a

substantial breakfast that morning which he had consumed

approximately two hours before his fatal accident. 

Moreover, the testimony of Ms. Wilburn credibly reflects

that the decedent had not availed himself of the

convenience store’s restroom while there that morning,

thus further supporting the conclusion that the

decedent’s unscheduled deviation to the Hard Hat

convenience store on the morning of March 11, 2013, was

clearly for the purpose of personal satisfaction or

pleasure instead of having been prompted by personal

need.  And, while I acknowledge that 1) the decedent was

not required to clock out for breaks, 2) he had not been

given specific instructions in the event that the plant

was closed when he arrived, 3) nor was his deviation

that morning in violation of company rules or policies,

the decedent was not required to leave the premises if

the gate was locked, either.  The decedent could have

stayed there with the other drivers who were waiting for

Mr. Holifield to arrive and unlock the gate.  Rather,

the preponderance of the evidence shows that the

decedent arrived at the Blytheville facility early, and

when he found that the gate was still locked, chose to

drive to a local convenience store instead of waiting
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for another five minutes, unloading his truck, then

taking a break.  Thus, although the decedent’s act of

leaving the facility and driving to the convenience

store was not forbidden or prohibited by the respondent-

employer, neither was this activity one to be reasonably

expected so as to be an incident of the decedent’s

employment and thus, in essence, a part of it.  Arkansas

Department of Health v. Huntley, supra. 

Further, I note that although there are

similarities between the present claim and Toia, supra,

this claim is distinguishable from Toia in that Mr. Toia

had actually returned to his truck and performed work-

related activities prior to his injury, whereas, the

claimant here had done neither.  Moreover, Mr. Toia’s

purpose in returning to his truck was to spend the night

in it in order to protect it and its load.  In the

present claim, what the decedent planned to do when he

arrived back at his truck remains uncertain, and we are

foreclosed from speculating about the decedent’s

intentions.  Thus, unlike Toia, supra, where the

claimant’s actions and intentions were known, whether

the decedent in this instant planned to perform work

activities upon returning to his truck or further engage
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in an activity that was personal to him we will never

know.  

Likewise, the claimant’s intentions upon

returning to his truck in P.A.M, supra, were well-

established.  In P.A.M., supra, the claimant had

deviated from his work-related duties, but later resumed

his work-related duties when he returned to his truck

with the intention of driving it back to his employer’s

premises.  Thus, while it was  clear in P.A.M., supra,

that the claimant was acting within the course and scope

of his employment at the moment his accident occurred,

clearly, in this claim the claimant’s act of walking

across a five-lane highway was not an act within the

course and scope of the claimant’s employment, whatever

his intentions were once he arrived back at his truck. 

Based upon the above and foregoing, I

find that the decedent 1) was not engaged an activity

required by his employer when he was fatally injured on

the morning of March 11, 2013, 2) he was not advancing

the employer’s interest, either directly or indirectly,

by purchasing food during a self-appointed break for his

personal consumption, and, 3) the decedent was not

engaged in some activity that was inherently necessary

to his job as a truck driver, such as doing a walk-
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around inspection of his truck or returning to the truck

to protect its cargo.  Moreover, the decedent was not

climbing into his truck when he was struck by a

motorist, nor was he even standing near his truck. 

Since we can only assume what the decedent’s intentions

were, we cannot determine with certainty that the

decedent was returning to his truck in order to drive

back to plant and unload his cargo.  It is just as

likely that he intended to sit in the truck and consume

his sandwich and juice before returning to his work

duties.  Therefore, based on the particular facts and

circumstances of this claim, the claimant has failed to

prove that the decedent was performing employment

services at the time of his fatal accident. 

Accordingly, I respectfully dissent from the majority's

opinion. 

 

                               
KAREN H. McKINNEY, Commissioner


