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Decision of Administrative Law Judge:  Reversed.

OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed November 18, 2013.  The administrative law

judge found that the claimant did not prove she sustained a

compensable injury.  After reviewing the entire record de

novo, the Full Commission finds that the claimant proved by

a preponderance of the evidence that she sustained a

compensable injury.  The claimant proved that she was



PARKS - G303122 2

entitled to reasonably necessary medical treatment and

temporary total disability benefits.  

I.  HISTORY

Barbara White testified that she was co-owner of the

respondent-employer, Kidz Kare, Inc.  Barbara White

testified that she required the respondent’s employees to

sign in when they arrived at work and to sign out when they

went to lunch.  Ms. White testified that employees were

given a 10 minute break at 10:00 a.m. each morning.  Ms.

White testified that employees were not “on call” during

their 10-minute break and were not required to stay on the

respondent-employer’s premises during breaks.  Barbara White

testified on cross-examination that employees were paid

during their 10-minute morning breaks.  

The claimant, age 28, testified that she had been

employed as a preschool teacher for the respondent-employer. 

The claimant testified that her work for the respondent

included preparing lesson plans and cooking meals.  The

claimant testified that her shift began at 6:30 a.m. on

weekdays.  The parties stipulated that the employment

relationship existed on February 19, 2013.  The claimant

testified on direct examination:
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Q.  Tell the judge what the daily routine involved
on the 19th.

A.  8:30 was breakfast.  Then we moved to our
classroom where, you know, we would go to the
bathroom, wash hands, and then we would sit down
and do, you know, like sight words or, you know,
an activity, and then we would do circle time. 
And then about 10:00 is whenever someone else
would come in to give a break.

Q.  And that would be a third employee?

A.  Yes, sir.

Q.  And would that employee assist you or assist
both of you and the other employee, or what was -

A.  That employee came in to give breaks.  I would
get a break first, then Meredith would take a
break, and then she would start doing lunch,
cooking lunch.

Q.  And who was this third employee?

A.  Jessica Powers.    

Q.  And she arrived about 10:00 on the 19th?

A.  Yes.  

Q.  What occurred then after she arrived?

A.  I had told her that I was going to go to my
car to get an activity that I had got for the kids
to do and I was going to bring it back in and then
I was going to take my break.  

Q.  Is that what you did?

A.  Yes.  I was walking to my car to get the
activity and that’s when I fell....
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Q.  What were the materials that you were going to
your car to get when you fell?

A.  It was just an art craft that I had picked up
at the store to do with my kids....It was just an
activity that I had found that I wanted to do with
them.  

The respondent’s attorney cross-examined the claimant:

Q.  So were you on break when you were going to
your car?

A.  No, not at that time.

Q.  When was your break going to start?

A.  I was going to my car to get the activity and
bring it back in, and then I was going to take my
break.

Q.  Okay.  Were you still on the way out to your
car when you fell?

A.  I’d just walked out the front door.  

Q.  So you didn’t make it to the car? 

A.  No.

Q.  Was your car located in the parking lot?

A.  Yes....

Q.  At the time that you fell on your way out to
your car, were you doing anything that was
required of you by Kidz Kare?

A.  No....

Q.  Now, did you have a curriculum that you were
required to follow -

A.  Yes.
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Q.  - that was given to you to use at Kidz Kare?

A.  Yes.  

Q.  Was this activity that you were going to get
part of that curriculum?

A.  Yes.

Barbara White testified for the respondent:

Q.  Are your employees supposed to follow a
curriculum there at Kidz Kare?

A.  Yes.

Q.  And Crystal has testified that she went out to
her car to get an activity for the kids to do. 
Would that in any way be part of your curriculum?

A.  No, because I had - while the kids were
sleeping is when they were supposed to be doing
what they - getting ready for their activities.  

Q.  Did you encourage your employees to bring
activities for the kids to do?

A.  No.  A lot of times they would ask me if they
could do it, and I always told them I wouldn’t
spend the money.  A lot of times we just didn’t
have the money, but you don’t tell a teacher not
to do something extra.  I have never asked them to
do it and I actually told them not to do it, to do
it while they were sleeping.  But I didn’t tell
them absolutely they couldn’t, you know.

The claimant’s attorney cross-examined Barbara White:

Q.  Were you aware that Ms. Parks was buying some
of these things and bringing them down to the
school for projects to entertain, occupy, and
educate the kids?

A.  It wasn’t any every day thing at all.
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Q.  Was it fairly frequent?

A.  No.

Q.  Once a week?

A.  She brought in something she made in August
that she put candy in.  And I was told she made
little booklets for them for a Christmas project. 
That’s the only two that I know of.      

The claimant testified that her father transported her

to Booneville Community Hospital, where she was seen on

February 19, 2013: “10 a.m. stepped on rock & twisted L

ankle.  Heard ‘pop.’” A physician’s clinical impression on

February 19, 2013 was “Fracture, L, closed, non-displaced,

fibula distal.”  A radiologist provided a Medical Imaging

Consultation on February 19, 2013:

LEFT ANKLE, THREE VIEWS:
There are no previous studies available for
comparison.

While the bones appear anatomically aligned, there
is a radiolucency at the tip of the lateral
malleolus compatible with an undisplaced or
minimally displaced fracture at this site.  There
is adjacent soft tissue swelling.  No additional
fractures or dislocations are seen.  There is
suggestion of small ankle joint effusion present.

IMPRESSION
Undisplaced or minimally displaced fracture at the
tip of the distal fibula as noted with adjacent
soft tissue swelling.

Dr. Keith Bolyard reported on February 21, 2013:
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She twisted her ankle....X-rays are reviewed from
the Booneville Hospital and she has an avulsion
injury, nondisplaced, at the distal aspect of the
fibula.  No other abnormalities are
appreciated....

IMPRESSION: Left ankle sprain with nondisplaced
avulsion tip of the fibula.

PLAN: The above was explained to her.  I did not
see a “nickel-sized” piece of bone that needed
removed from the ankle joint as discussed in the
emergency room.  That was explained to her as
well.

She is going to weightbear as tolerated, use a 3D
boot.  Will have her off for three weeks, and I
will check her at that point.  No x-rays will be
necessary until after seen.  

The claimant followed up with Dr. Bolyard on April 25,

2013:

She twisted her ankle and got a Weber A fibula
injury/sprain of the ankle.  Pat saw her in March
and she had early signs of dysfunctional pain type
syndrome.  He placed on a program of range of
motion.  She didn’t really go, but she had a
friend that knew of therapy and she has been doing
some exercises with range of motion and all.  She
is still using her 3D boot.  She still complains
of pain, but she said she is doing better.  
On exam she has puffiness of the foot as expected
and some hyperemia of the foot as expected.  No
superficial tenderness, but some tenderness along
the anterior talofibular ligament and calcaneal
fibular ligament consistent with her injury.

IMPRESSION:  Left ankle sprain with dysfunctional
pain syndrome slightly improved.  

PLAN: We talked about an attempt to return to
work.  In the end what we will do is just have her
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off and check her again in a month.  We stressed
the need to get an elastic ankle brace to start
using.  Get out of the boot whenever possible to
do range of motion and keep it elevated anytime
she is seated.  She seems to understand.  She is
going to continue with her antiinflammatory.  I
don’t think there is any other intervention to do
at this point.  We will check her in a month.

The claimant testified on direct:

Q.  How long did Dr. Bolyard treat you?

A.  Until June....it was around, like, the first
of June that he gave me my release form to go back
to work.  

Q.  Did you take those back out to Kidz Kare?

A.  Yes, sir.

Q.  Have you gone back to work anywhere?

A.  No.

Q.  And why haven’t you gone back to work?

A.  I have been looking, but ...

Q.  Did you have another accident?

A.  I did.  I fell in my backyard and I fractured
my right ankle.  

Q.  All right.  And that was about the same time
that you had been released - right after you were
released for the fracture to your left?

A.  Yes, sir.      

A pre-hearing order was filed on June 18, 2013.  The

claimant contended that “on February 19, 2013, she sustained
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accidental injuries to her left ankle and right knee, which

are ‘compensable’ under the Arkansas Workers’ Compensation

Act.  She further contends that these injuries have

reasonably required the medical services provided her by and

at the direction of the Booneville Community Hospital ER and

Dr. Keith Bolyard and has been rendered temporarily totally

disabled from the date of the injury to some date in the

future.  She also seeks the statutory attorney’s fees for

her attorney on all appropriate benefits.  Finally she

requests that all other issues be reserved for future

determination, when ripe.”  

An administrative law judge scheduled a hearing on the

following issues:

1.  Whether the claimant sustained compensable
injuries to her left ankle and right knee on
February 19, 2013.  
2.  Whether the claimant is entitled to medical
services and temporary total disability from
February 19, 2013 to a date yet to be determined.  
3.  Attorney’s fees.  

A hearing was held on August 20, 2013.  At that time,

the parties stipulated that “on February 19, 2013, the

claimant sustained an accidental fall that resulted in a

fracture of her left ankle.”  The claimant withdrew her

contention that she sustained a compensable right knee
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injury.  An administrative law judge filed an opinion on

November 18, 2013.  The administrative law judge found that

the claimant failed to prove she sustained a compensable

injury.  The claimant appeals to the Full Commission.  

II.  ADJUDICATION

A.  Compensability

Act 796 of 1993, as codified at Ark. Code Ann. §11-9-

102(4)(Repl. 2002) provides:

(A) “Compensable injury” means:
(i) An accidental injury causing internal or
external physical harm to the body ...
arising out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is “accidental”
only if it is caused by a specific incident and is
identifiable by time and place of occurrence[.]

(B) “Compensable injury” does not include:
(iii) Injury which was inflicted upon the employee
at a time when employment services were not being
performed[.]

An employee is performing employment services when she

is doing something that is generally required by her

employer.  Hudak-Lee v. Baxter Regional Hosp., 2011 Ark.

App. 3, 378 S.W.3d 77 (2011).  The test is whether the

injury occurred within the time and space boundaries of the

employment, when the employee was carrying out the

employer’s purpose or advancing the employer’s interest,
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directly or indirectly.  Id.  The issue of whether an

employee was performing employment services depends on the

particular facts and circumstances of each case.  Id.

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code Ann.

§11-9-102(4)(D)(Repl. 2002).  “Objective findings” are those

findings which cannot come under the voluntary control of

the patient.  Ark. Code Ann. §11-9-102(16)(A)(i)(Repl.

2002).

The employee has the burden of proving by a

preponderance of the evidence that she sustained a

compensable injury.  Ark. Code Ann. §11-9-102(4)(E)(i)(Repl.

2002).  Preponderance of the evidence means the evidence

having greater weight or convincing force.  Metropolitan

Nat’l Bank v. La Sher Oil Co., 81 Ark. App. 269, 101 S.W.3d

252 (2003).

An administrative law judge found in the present

matter, “1.  The claimant has failed to prove by a

preponderance of the evidence that she was performing

employment service (sic) at the time of her accident. 

Therefore, she did not suffer a compensable injury under the

law.”  The Full Commission finds that the claimant proved
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she sustained a compensable injury.  The claimant was

employed as a preschool teacher for the respondent-employer. 

The claimant testified that her employment duties included

preparing lesson plans.  The claimant arrived at work at

6:30 a.m. on February 19, 2013 and immediately began

carrying out her work responsibilities for the respondent. 

The claimant testified that, at approximately 10:00 a.m.,

the claimant’s relief arrived so that she claimant could

take her scheduled, paid break.  The claimant testified,

however, that “I was going to go to my car to get an

activity that I had got for the kids to do and I was going

to bring it back and then I was going to take my break.”  As

the claimant was walking to her car to pick up the

curriculum related items for the children, she fell and

sprained her left ankle.  

The Commission is bound to examine the activity the

claimant was engaged in at the time of the accident in

determining whether or not she was performing employment

services.  Hill v. LDA Leasing, 2010 Ark. App. 271, 374

S.W.3d 268 (2010).  In the present matter, the Full

Commission finds that the claimant’s activity at 10:00 a.m.

on February 19, 2013 was advancing the employer’s interest. 
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The claimant was walking to her personal vehicle to obtain

materials which aided in the curriculum taught to the

preschool children.  There is no probative evidence of

record demonstrating that the claimant was performing any

other activity other than obtaining work-related materials. 

A co-worker, Jessica Rozell, expressly corroborated the

claimant’s testimony in this regard.  Ms. Rozell testified

that she “could recall several times” when the claimant

purchased and bought educational materials to be used at

work.  Barbara White’s testimony that the claimant’s actions

were not “required” does not outweigh the fact that the

claimant’s actions benefitted the respondent-employer.

The Full Commission finds that the claimant proved by a

preponderance of the evidence that she sustained a

“compensable injury.”  The claimant proved that she

sustained an accidental injury causing physical harm to the

body.  The claimant was performing employment services at

the time of the accidental injury, and the injury arose out

of and in the course of employment, required medical

services, and resulted in disability.  The injury was caused

by a specific incident and was identifiable by time and

place of occurrence on February 19, 2013.  The claimant
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established a compensable injury by medical evidence

supported by objective findings, i.e., and non-displaced

avulsion in the tip of the fibula and soft tissue swelling

reported by an examining physician.  

B.  Temporary Disability

An employee who has sustained a scheduled injury is to

receive temporary total disability benefits during the

healing period or until the employee returns to work,

whichever occurs first.  Wheeler Constr. Co. v. Armstrong,

73 Ark. App. 146, 41 S.W.3d 822 (2001).  The healing period

is that period for healing of the injury which continues

until the employee is as far restored as the permanent

character of the injury will permit.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  If the

underlying condition causing the disability has become more

stable and nothing further in the way of treatment will

improve that condition, the healing period has ended.  Id. 

Whether an employee’s healing period has ended is a question

of fact for the Commission.  Ketcher Roofing Co. v. Johnson,

50 Ark. App. 63, 901 S.W.2d 25 (1995).

In the present matter, the claimant sustained a

compensable scheduled injury on February 19, 2013.  The
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claimant suffered a non-displaced fracture in the area of

the fibula.  Dr. Bolyard’s impression on February 21, 2013

was “Left ankle sprain with nondisplaced avulsion tip of the

fibula.”  Dr. Bolyard placed the claimant in a boot and took

her off work.  The record shows in the present matter that

the claimant was entitled to temporary total disability

benefits beginning February 19, 2013.  There is no evidence

of record demonstrating that the claimant was ever a

surgical candidate with regard to her compensable left ankle

sprain.  The claimant was provided physical therapy and

other conservative treatment.  Dr. Bolyard’s notes on April

25, 2013 indicated that he planned to keep the claimant off

work for another month.  The claimant testified that Dr.

Bolyard released her to return to work on approximately June

1, 2013.  The record shows no additional follow-up

recommendations from Dr. Bolyard or any other treating

physician.  The Full Commission therefore finds that the

claimant reached the end of her healing period for the

compensable left ankle sprain no later than June 1, 2013. 

An employee cannot be awarded temporary total disability

benefits after her healing period has ended.  Elk Roofing

Co. v. Pinson, 22 Ark. App. 191, 737 S.W.2d 661 (1987).  The
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claimant testified that, following her release from Dr.

Bolyard, she fell in her back yard and fractured her right

ankle.  There is no evidence before the Commission

demonstrating that the claimant’s right ankle injury was

causally related to her compensable left ankle injury.

Based on our de novo review of the entire record, the

Full Commission finds that the claimant proved by a

preponderance of the evidence that she sustained a

compensable injury.  The claimant proved that all of the

medical treatment of record provided on and after February

19, 2013 was reasonably necessary in accordance with Ark.

Code Ann. §11-9-508(a)(Repl. 2002).  The claimant proved

that she was entitled to temporary total disability benefits

from February 19, 2013 through June 1, 2013.  The evidence

does not demonstrate that the claimant remained within a

healing period for her scheduled compensable injury after

June 1, 2013, and the claimant did not prove she was

entitled to temporary total disability benefits beyond that

date.  The claimant’s attorney is entitled to fees for legal

services in accordance with Ark. Code Ann. §11-9-715(Repl.

2002).  For prevailing on appeal to the Full Commission, the

claimant’s attorney is entitled to an additional fee of five
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hundred dollars ($500), pursuant to Ark. Code Ann. §11-9-

715(b)(Repl. 2002).

IT IS SO ORDERED.  

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        KAREN H. McKINNEY, Commissioner

                                                       
                        PHILIP A. HOOD, Commissioner


