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Decision of Administrative Law Judge:  Affirmed.

OPINION AND ORDER

In the above-styled matter, the Arkansas Court of

Appeals has affirmed the Full Commission’s finding that the

claimant proved she was entitled to reasonably necessary

medical treatment and temporary total disability benefits

for the compensable injury to the claimant’s cervical and

thoracic spine.  Parker v. Advanced Portable X-Ray, LLC,

2014 Ark. App. 11, ___ S.W.3d ___.  However, the Court of

Appeals has reversed the Full Commission’s finding that the

respondents were entitled to a credit for “lost wages”

pursuant to Ark. Code Ann. §11-9-807(b)(Repl. 2012).  The

Court has remanded for the Commission “to make findings and
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conclusions with sufficient detail and particularity on the

applicability of Ark. Code Ann. §11-9-807(b) and the amount

of the credit, if any, available to APX under the facts of

this case.”  Based on our de novo review of the entire

record, and in accordance with the remand from the Court of

Appeals, the Full Commission finds that the respondent is

not entitled to a credit for lost wages paid the claimant

pursuant to an EEOC Settlement Agreement.

The claimant became employed with the respondent,

Advanced Portable X-Ray, on November 4, 2010.  The claimant

testified that she was involved in a work-related motor

vehicle accident on September 29, 2011.  The claimant

testified that she did not return to work for the

respondent-employer after the accident, but that the

respondent paid her salary beginning September 29, 2011

until January 15, 2012.  The claimant presented a Charge Of

Discrimination to the United States Equal Employment

Opportunity Commission on March 12, 2012 and stated, among

other things, “On January 26, 2012, I was discharged....I

believe I was discharged because I was regarded as disabled,

in violation of the Americans with Disabilities Act of 1990,

as amended.”    
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The claimant entered into a Mediation Settlement

Agreement with the respondent-employer on April 25, 2012. 

The Mediation Settlement Agreement included the following

language: “A.  The Respondent agrees to pay to Charging

Party ($60,000) as lost wages, in which all applicable

federal, state and local taxes will be withheld on this

sum.”  The claimant informed a managing partner for the

respondent on April 27, 2012, “I hereby resign from my

position of mobile radiologist technician, in keeping with

the terms of our settlement agreement[.]” 

In an opinion filed September 27, 2012, an

administrative law judge found that the respondent was not

entitled to reimbursement of the $60,000 paid the claimant

in accordance with the terms of the Mediation Settlement

Agreement, because said sum was not an “advance payment of

compensation” pursuant to Ark. Code Ann. §11-9-807(a)(Repl.

2012).  The respondent did not appeal that finding.  The

respondent instead contended that it was entitled to a

credit for $60,000 in lost wages it paid the claimant

according to the terms of the Mediation Settlement

Agreement.  The Full Commission agreed and found, “Pursuant

to a Mediation Settlement Agreement, the respondent-employer
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paid the sum of $60,000 in ‘lost wages, in which all

applicable federal, state and local taxes will be withheld

on this sum.’  The Full Commission finds that the

respondent-employer is entitled to a credit for lump sum

wages that it paid the claimant in April 2012....In

accordance with Ark. Code Ann. §11-9-807(b)(Repl. 2002), the

respondent proved that it was entitled to a credit for wages

paid the claimant according to the terms of the April 25,

2012 Mediation Settlement Agreement.”  

The Court of Appeals has remanded for additional

findings.  

Ark. Code Ann. §11-9-807(Repl. 2012) provides:

(a) If the employer has made advance payments for  
compensation, the employer shall be entitled to  
be reimbursed out of any unpaid installment or  
installments of compensation due.  

     (b) If the injured employee receives full wages    
          during disability, he or she shall not be          
          entitled to compensation during the period.  

As we have discussed in the present matter, the

respondent contends that it is entitled to a credit for

$60,000 in lost wages it paid the claimant according to the

terms of the Mediation Settlement Agreement.  The respondent

relies on Ark. Code Ann. §11-9-807(b)(Repl. 2012).  Based on

controlling appellate precedent, the Full Commission is
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constrained to find that the respondent is not entitled to a

credit.  When an employer continues to pay salary or wages

to an injured employee during any time of injury, and such

payments are in excess of workers’ compensation benefits,

then when a workers’ compensation award is made, the excess

of the wages paid over the weekly compensation award cannot

be deducted from the award.  Looney v. Sears Roebuck, 236

Ark. 868, 371 S.W.2d 6 (1963).  No credit is allowed for

wages or gratuities paid to an employee.  Hill v. CGR

Medical Corp., 9 Ark. App. 334, 660 S.W.2d 171 (1983).  The

Arkansas Court of Appeals has made a clear distinction

between “advance payments of compensation” for which a

credit may be given and “wages and gratuities,” for which no

credit is allowed.  Id.  A respondent is entitled to an

offset only when an amount paid is “advance payment of

compensation,” not wages, gratuities, or benefits.  See

Southwestern Bell Tel. Co. v. Siegler, 240 Ark. 132, 398

S.W.2d 531 (1966).  Only “compensation paid in advance” may

be set off against an award.  See Emerson Electric v.

Cargile, 5 Ark. App. 123, 633 S.W.2d 389 (1982).

The dissent asserts, incorrectly, that the above-cited

appellate cases address only the statutory language found in
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Ark. Code Ann. §11-9-807(a)(Repl. 2012).  To the contrary,

the cases cited above, viz., Looney, Hill, Southwestern Bell

Tel. Co., and Emerson Electric, all hold that an employer is

entitled to a credit for “advance payments for compensation”

but that an employer is not entitled to a credit for “full

wages during disability.”  Further, even if the Full

Commission opinions cited by the dissent were relevant to

our adjudication in the present matter, the Arkansas Court

of Appeals has plainly held on several occasions that

Commission opinions are not precedent to the Court.  See

Death & Permanent Total Disability Trust Fund v. Myers, 2014

Ark. App. 102, ___ S.W.3d ___; Family Dollar v. Edwards, 97

Ark. App. 156, 245 S.W.3d 181 (2006); Taylor v. Pfeiffer

Plumbing & Heating Co., 8 Ark. App. 144, 648 S.W.2d 526

(1983).      

“Wages” means “the money rate at which the service

rendered is recompensed under the contract of hiring in

force at the time of the accident[.]” Ark. Code Ann. §11-9-

102(19)(Repl. 2012).  The Court of Appeals has held that

“full wages” under Ark. Code Ann. §11-9-807(b)(Repl. 2012)

refers to the money rate paid to recompense services

rendered.  See St. Edward Mercy Med. Ctr. v. Howard, 2012
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Ark. App. 673, ___ S.W.3d ___.  In the present matter, the

Full Commission finds that the money paid to the claimant in

accordance with the Mediation Settlement Agreement

represented “full wages,” i.e., the money rate paid to the

claimant for services rendered.  The evidence demonstrates

that the amount paid to the claimant pursuant to the

Mediation Settlement Agreement was based on past service and

was not an “advance payment for compensation” under Ark.

Code Ann. §11-9-807(a)(Repl. 2012).  The Commission must

strictly construe workers’ compensation statutes.  See Royal

v. Bypass Diesel & Wrecker, Inc., 2014 Ark. App. 90, ___

S.W.3d ___.  The evidence in the present matter does not

demonstrate that the parties intended for the Mediation

Settlement Agreement to constitute an advance payment of

compensation.  Had the parties structured the Mediation

Settlement Agreement to be an advance payment of

compensation, the respondent would be entitled to a credit

pursuant to Ark. Code Ann. §11-9-807(a)(Repl. 2012).  The

Mediation Settlement Agreement instead provided for “lost

wages,” and pursuant to strict construction and controlling

appellate authority, the Workers’ Compensation Commission

cannot allow a credit.      
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Based on our de novo review of the entire record,

therefore, and in accordance with the mandate from the Court

of Appeals, the Full Commission finds that the respondent is

not entitled to a credit for “lost wages” paid to the

claimant in accordance with the EEOC Settlement Agreement. 

We find that the $60,000 sum paid to the claimant

represented “wages” in accordance with Ark. Code Ann. §11-9-

102(19)(Repl. 2012).  See St. Edward Mercy Med. Ctr. v.

Howard, 2012 Ark. App. 673, ___ S.W.3d ___.  The respondent-

employer cannot deduct the excess of wages paid over the

weekly compensation award.  Looney, supra.        

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

         I respectfully dissent from the majority opinion. 

Not only has the majority failed to address the

applicability of A.C.A § 11-9-807(b), but the majority has

also rendered this provision of the statute meaningless.
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         The majority cites cases interpreting the "advance

payment of compensation" provision of the Act to find that

they are "constrained" to deny respondents a credit for the

lost wages paid claimant pursuant to the EEOC mediation

settlement.  While I agree with the law cited by the

majority, I cannot agree that these cases which interpret

A.C.A. § 11-9-807(a) apply to the issue of whether the

claimant may receive both "lost wages" and temporary total

disability benefits during the same period of disability. 

In my opinion, the statute is clear and must be strictly

construed.  A claimant who receives full wages during a

period of disability is not entitled to any indemnity

compensation during that same period of disability.  A.C.A.

§ 11-9-807(b). The majority's finding completely ignores

this provision of the Act.  

         The majority relies on several cases for the

holdings “the excess of wages paid over the weekly

compensation award cannot be deducted from the award”, and

“no credit is allowed for wages or gratuities paid to an

employee.”  While these are correct statements of the law,

they apply to §11-9-807 subsection (a) not subsection (b). 

This second statement obviously does not apply to the issue
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of payment of full wages during a period of disability as it

is direct conflict with A.C.A. § 11-9-807(b) which states:

"If the injured worker receives full wages during

disability, he or she shall not be entitled to compensation

during the period."  Clearly, and employer is entitled to a

credit for wages paid during a distinct period of disability

against any indemnity compensation during that same period. 

Otherwise, A.C.A. § 11-9-807(b) would be superfluous. 

         The cases relied upon by the majority all address

subsection (a) of A.C.A. § 11-9-807 - “advance payment of

compensation”.  These cases all address whether the

difference between the full wages received and the amount of

temporary total disability benefits to which a claimant

would have received during a period of disability but for

the payment of full wages during that period of time can be

applied as a credit against a subsequent period of total

disability.  The answer to this question is unequivocally

NO.  To this extent the statement of law expressed by the

majority is a true and correct statement of law.   However,

this statement of law only addresses § 11-9-807(a) with

regard to whether the difference between the full wages

received during a period of total disability and the
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temporary total disability benefits the claimant was

entitled to during that period of disability was “an advance

payment of compensation" for a future period of disability. 

Without a specific intent of the parties that such a

difference to be “advance payment of compensation” then the

wages were just that - wages and cannot be applied to any

future period of disability.  They can, however, be applied

to the period of disability during which they were received. 

A.C.A § 11-9-807(b); These cases do not address the question

of whether a claimant is entitled to temporary total

disability benefits for a period of disability during which

she has received full wages as contemplated in A.C.A. § 11-

9-807(b).   

         In the present claim, respondents did not argue on

appeal to the Full Commission that the EEOC mediation

settlement proceeds were “an advance payment of

compensation” under § 11-9-807(a), nor have we been

instructed by the Court of Appeals to address this issue. 

Therefore, the case law relied upon by the majority which

only addresses the advanced payment of compensation

provision of § 11-9-807(a) is not relevant to this claim on

remand.  The case law does not address whether a claimant
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may receive double compensation in the form of temporary

total disability benefits and full wages for the same period

of total disability.  In this regard, the statute is clear

and must be strictly construed.  “If the injured employee

receives full wages during disability, he or she shall not

be entitled to compensation during the period.”  Ark. Code

Ann. § 11-9-807(b) (2002).  While I acknowledge that our

opinions are not precedent for the courts, I am unaware of

any court cases which address whether full wages and

temporary total disability benefits may be received during

the same period of disability as the majority now finds. 

Nevertheless, when we have been presented with this

question, we have consistently found that the respondent is

entitled to a credit for wages paid in accordance with § 11-

9-807(b) and that a claimant is not entitled to receive

temporary total disability benefits for a period of

disability during which she also received full wages.  See,

Sweeten v. GGNSC Administrative Services, Full Commission

opinion filed April 22, 2013 (G202777); Warren v. Rheem

Manufacturing Co., Full Commission opinion filed May 17,

2012 (G100296); Cienfuegos-Mendoza v. Dobbs Coating System,

Full Commission opinion filed November 7, 2011 (F903005);
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Hardin v. Berryville School Dist., Full Commission opinion

filed September 7, 2006 (F400779 and F408281); Johnson v.

Little Rock School Dist., Full Commission opinion filed

April 4, 2002 (F700511 and F011921).  There is no

qualification in the statute which addresses the reason full

wages are paid.  The statute simply and clearly provides

that payment of full wages cancels out a claim for indemnity

benefits during the period for which full wages are paid.  

         In St. Edward Mercy Medical Center v. Howard, 2012

Ark. App. 673, the Court of Appeals addressed § 11-9-807(b). 

In that case, the Court of Appeals was asked whether

vacation pay equates to full wages.  In addressing that

issue, the court held that “full wages” under § 11-9-807(b)

refers to the money rate paid to recompense services

rendered. 

         The record reflects that the claimant and

respondents entered into an EEOC  Mediation Settlement

Agreement on April 25, 2012.  This Mediation Settlement

Agreement included the following language:

                      7.  As evidence of a good faith effort to resolve
             EEOC Charge Number 493-2012-00562, Respondent   
             offers and Charging Party accepts the following 
             proposal of settlement or (the parties agree):
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            A.   The Respondent agrees to pay to Charging    
                 Party and her attorney the sum of Sixty     
                 Thousand Dollars ($60,000.00) as lost       
                 wages, in which all applicable federal,     
                 state and local taxes will be withheld on   
                 this sum.... 

         I cannot agree with the majority that "lost wages"

paid pursuant to this agreement was for "past services". 

However, even if such payment was for past services, it is

axiomatic that the lost wages were to recompense for

services rendered.  As noted by Judge Wood in her dissent of

the present case to which Judge Hickman joined, “...one sees

that the settlement agreement’s statement that the payment

was for “lost wages” equates to payment of monies to

compensate the appellant for employment services, our

definition of “full wages.”  Thus, it is self-evident that

the EEOC Mediation Settlement proceeds were wages - “full

wages”-  to recompense the claimant for services rendered

but for her untimely termination.  Thus, while the parties

did not classify the settlement proceeds as "advance payment

of compensation" it is clear that they were full wages to

compensate the claimant for her services.  Otherwise, it

would not have been the necessary to label them "lost wages"

and deduct all payroll taxes.  Accordingly, I find that the

“lost wages” paid to the claimant pursuant to the EEOC
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Mediation Settlement Agreement equates to “full wages” under

A.C.A. § 11-9-807(b). 

         The record reflects that the claimant earned an

average weekly wage of $1350.83.  Inasmuch as the claimant

received $60,000.00 in full wages pursuant to the EEOC

settlement, I find that the respondents are entitled to a

credit for the payment of full wages for 44.41 weeks of

disability.  

                                     
   KAREN H. MCKINNEY, COMMISSIONER


