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OPINION AND ORDER

The respondents appeal an administrative law judge’s

opinion filed April 18, 2014.  The administrative law judge

found that the claimant proved he sustained compensable

injuries to his shoulder and neck.  The administrative law

judge awarded temporary disability benefits and reasonably

necessary medical treatment.  After reviewing the entire

record de novo, the Full Commission affirms the

administrative law judge’s opinion as modified.  
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I.  HISTORY

The record indicates that Tim Oldham, age 45, was hired

as a fire fighter for the Mulberry Fire Department in August

1999.  Mr. Oldham became Chief of the Mulberry Fire

Department in April 2007.  The claimant testified that he

became employed with the respondent-employer, Southwest EMS

Arkansas, in about January 2010.  The claimant testified

that he was a paramedic supervisor and field medic for the

respondent-employer.  The claimant’s work for the

respondents included carrying equipment in addition to

lifting and transporting patients.   

Dr. Joshua A. Clark treated the claimant for

musculoskeletal pain on February 14, 2012:  “Onset: 2 months

ago.  Location: left shoulder (rotator cuff)....The pain is

aching and burning.  Context: there was no injury.  The pain

is aggravated by movement.”  The claimant testified that Dr.

Clark “gave me a prescription cream to rub on it, which I

did for about a week, and the pain was gone.”      

The parties stipulated that the employment relationship

existed on April 26, 2012.  The claimant testified on direct

examination:

Q.  Would you describe the accident of April 26,
2012 to the judge, please.



OLDHAM - G203621 3

A.  We were transporting a patient....We arrived
at Summit Medical Center to unload the patient in
Van Buren....The patient leaned over to grab the 
ambulance ... and when he did, the cot tipped. 
And when it tipped, I immediately - just instinct
- reached up to grab the patient.  When I did,
this shoulder - I felt a pop in this shoulder
(indicating)....The patient got off.  They took
him to triage.  And I went straight to the
treatment room....

Q.  What particular symptoms or complaints did you
experience at the time of the accident?

A.  At that time, this - I mean, this - this whole
shoulder right here (indicating), I couldn’t move
it....My left shoulder, I couldn’t move it away
from my body.  I had to basically keep it in a
slung position, guarded position.  It was just
severe pain in my arm - in my shoulder and in my
arm....As soon as we got the patient off the
cot, I went straight into the treatment room.

According to the record, the claimant received

emergency treatment at Summit Medical Center on April 26,

2012:  “The patient or guardian complains of decreased range

of motion, and injury, pain.  Left shoulder.”  It was noted,

“The problem was sustained at work, resulted from lifting or

carrying, a patient....The symptoms/episode began/occurred

just prior to arrival.”  A Nurse Chart indicated, “Patient

states: patient was taking an er triage patient out of the

back of the ambulance and has injury to left shoulder.”  An

x-ray of the claimant’s left shoulder was taken on April 26,

2012, with the impression, “No acute bone injury.  Mild
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degenerative arthropathy of the AC joint.”  An emergency

physician’s impression was “Shoulder Injury.”  The

claimant’s discharge instructions stated “Rotator Cuff

Injury.”  The claimant was instructed to “wear sling at all

times” and was taken off work until “follow up with your

work comp doctor 4/30/12 for recheck and return to work

status (ask your employer to set up this appointment).”      

The claimant agreed on cross-examination that he was

paid temporary total disability benefits for the period

beginning April 27, 2012.  Dr. Clark saw the claimant on

April 30, 2012 and reported, “1.  Musculoskeletal

pain....Location: left shoulder (rotator cuff).  The pain

radiates to the right arm.  Context: there was an injury. 

Trauma type: lifting occurred at work, 4 days ago on

04/26/2012....Thursday night was at work and unloading a

patient.  Patient started to fall and he had to reach up and

over to catch them.  He felt a strong pull in shoulder and

immediately had severe pain.  He was seen immediately in the

ER and had negative x-rays.  He has not had any improvement

since then.”  Dr. Clark assessed “Left rotator cuff tear.” 

Dr. Clark stated on April 30, 2012, “Timothy Oldham is

currently under my medical care and may not return to work
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at this time.  Please excuse Timothy for 1 week pending MRI

results.  He may return to work on 05/07/2012.  Activity is

restricted as follows: and none.”  

An MRI of the claimant’s left shoulder was taken on May

8, 2012, with the summary, “1.  Fluid in the

subacromial/subdeltoid bursa is suggestive of bursitis with

partial tear in the supraspinatus tendon.  Possible small

calcification abutting the humeral head.  Hypertrophy and

arthritic changes in the AC joint.”  Dr. Thomas E. Cheyne

examined the claimant on May 16, 2012 and noted, “Mr. Oldham

is a 43-year-old who presents with a work related injury. 

He is an EMT and was unloading a patient on 4-26-12 when

they got off balance and he had to reach to catch him.  He

has had significant pain in his shoulder since then.”  Dr.

Cheyne performed an injection and stated, “We will put him

on Mobic and give him restrictions of not allowing him to

use his left arm to work and to do no driving.”  Dr. Anthony

L. Capocelli’s impression on May 23, 2012 included

“Subacromial bursitis left shoulder.”    

Dr. Cheyne performed another injection on June 5, 2012

and noted, “He continues to complain of some cervical

discomfort as well as numbness into the ulnar aspect of the
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left hand.  I think there is no question that he has a

shoulder problem, but he may be dealing with a little

cervical radiculitis as well.”  Dr. Cheyne stated on June 5,

2012, “He needs the following work restrictions: No work

above shoulder level, and a 20# weight limit.”

The record indicates that the claimant was paid

temporary total disability benefits through a period ending

June 23, 2012.   Dr. Cheyne noted on July 11, 2012, “Mr.

Oldham continues to have persistent shoulder pain.  Given

that finding, I would recommend that he see one of our

surgeons for surgical evaluation....He is also having

persistent cervical pain with radiation and numbness into

the fourth and fifth fingers of the left hand.  We will get

cervical spine x-rays before he leaves today.”  An x-ray of

the claimant’s cervical spine was done on July 11, 2012,

with the impression, “Moderate degenerative disc disease C4

to C6 with possible old spinous process fracture at C2.”  An

MRI of the claimant’s cervical spine was taken on July 24,

2012, with the following impression:  

1.  Moderate chronic broad-based left
posterolateral and foraminal disc protrusion with
spurring at C5-6.  There is moderate to marked
left foraminal stenosis.  This potentially could
produce left C6 radicular symptoms.  There is no
canal stenosis at C5-6.
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2.  Degenerative disc disease at C5-6 with
anterior spurring.  The disc height is
preserved.
3.  Normal cervical cord.

The claimant followed up with Dr. Cheyne on August 2,

2012: “Mr. Oldham has his MRI cervical spine which indicated

a moderate chronic broad based left posterolateral and

foraminal disc protrusion with spurring at C5-6 as well as

moderate to marked left foraminal stenosis at that level. 

Based on those findings and his relatively young age, I

would recommend getting him to see Dr. Capocelli for a

neurosurgery evaluation.  However in the event that he does

not recommend surgery, will go ahead and schedule a CESI. 

He will stay at light activity and use heat and I will plan

to see him back after his CESI.”    

Dr. Steven Smith began treating the claimant on August

23, 2012 and noted, “Mr. Oldham is a 43 year old male who

works as an EMT.  He states that he was helping move a

patient and the patient stuck his arm out and tipped the

cart over.  The patient had to stabilize the cart and had

pulling sensation in the shoulder.  Since then has had pain

in the shoulder, also has neck issues, which have been

evaluated....IMPRESSION: Supraspinatus tenopathy with AC

arthropathy of the left shoulder....Given the chronicity of
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the severity of this I think we are looking at left shoulder

arthroscopy, debridement of the AC joint and possible

rotator cuff repair.”      

Dr. Smith reported on September 21, 2012, “Mr. Oldham

is a 43-year-old male who presented with complaints of

shoulder pain after picking up a patient and feeling a pop

with pain directly over the AC joint.  MRI showing edema

around the AC joint.  No evidence of cuff tear.”  Dr. Smith

performed surgery on September 21, 2012: “1.  Left shoulder

arthroscopy.  2.  Arthroscopic acromioplasty.  3. 

Arthroscopic distal clavicle excision.”  The pre- and post-

operative diagnosis was “Acromioclavicular joint arthritis

of the left shoulder.”

Dr. Smith reported on September 24, 2012, “This is to

certify that Timothy J. Oldham had surgery 9/21/2012.  He is

to remain off work until first post op appt on 10/03/2012.” 

The claimant was provided physical therapy for his shoulder

beginning approximately September 24, 2012.  Benton

Loggains, PA noted on October 3, 2012, “He is to remain off

work until seen by Dr. Smith....He is to remain off work

until 10/23/12.”      
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The claimant testified that surgery provided by Dr.

Smith decreased the symptoms in the claimant’s left

shoulder.  The claimant followed up with Dr. Smith on

October 23, 2012: “He is a month out from left shoulder

arthroscopy with acromioclavicular resection doing

reasonably well with regards to range of motion....At this

time, we will keep him off - no work - until seen back in

four weeks.”    

Patrick Walton, PA stated on November 16, 2012, “Due to

medical reasons, Timothy J. Oldham may remain out of work

until reevaluated again in four weeks.”  Patrick Walton

stated on November 19, 2012, “Mr. Oldham was seen in the

office on 11/16/2012.  He may return to work on 11/20/2012

with no use of the left upper extremity.”  

Michael Hines, manager for SWEMS-Crawford County,

informed the claimant on November 21, 2012, “This letter is

to notify you of the light-duty work schedule that we have

developed for you.  I will have light duty work available

Monday-Friday 8:00 A.M. to 5:00 P.M.  This will begin on

Friday November 23, 2012 at 8:00 A.M.”  The claimant

testified, “I went to work for them one day.  It was the day

after Thanksgiving.  It was a Friday.”    
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After a Change of Physician Order, Dr. James B.

Blankenship began treating the claimant on November 26,

2012:

Patient is in today for evaluation of his neck
pain.  He states this started after a work related
injury on 4/26/12 when he was helping unload a
patient from ambulance.  He denies any arm pain at
present.  He did have shoulder and arm but since
shoulder surgery 9/21/12 it has resolved.  He
complains of last 2 digit numbness in left hand as
well as decreased balance.  He also is having
headaches.  He does have a history of migraines. 
Any cervical ROM aggravates his pain.  Patient
complains of decreased strength left arm and left
hand.  He did have cervical ESI 4 weeks ago that
did not afford him any relief.  He has not had any
physical therapy for his neck....

Mr. Oldham has a posterior disk protrusion noted
on his MRI at C5-C6.  He did have preexisting
spondylosis at this level, but there is no doubt
that there is a new soft disk protrusion on the
left-hand side that corresponds with his radicular 
findings on his examination with an absent biceps
and triceps reflex.  His pain is more mechanical
in nature, and I believe this is coming more from
the hyperlordosis and angulation at this level. 
He also has some mild disk space problems at the
C6-C7 level.  

Dr. Blankenship initially recommended conservative

treatment.  Dr. Blankenship took the claimant “off work

until next appointment 12/27/12.”      

Dr. Smith noted on January 24, 2013, “Timothy is seen

today for follow up left shoulder arthroscopy and AC

resection doing reasonably well four months out.  At this
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point I really think he is nearing MMI.  I have put him on a

25 pound lifting restriction left arm for two months,

regular duty regarding his left shoulder after that and at

this point he could be rated if so desired.  We will see him

back at this point really just as needed.” Dr. Smith also

noted on January 24, 2013, “Timothy at this point has

reached maximal medical improvement regarding the left

shoulder.  He has an impairment rating of 8% to the upper

extremity resulting in a 5% whole person impairment.”    

Dr. Blankenship saw the claimant on January 25, 2013

and took the claimant “off work till next appointment 2-12-

13.”  The claimant followed up with Dr. Blankenship on

February 22, 2013: “Tim’s pain has gotten significantly

worse since I saw him last....I have reviewed his MRI again. 

His MRI shows a large disc herniation at C5-C6 on the left. 

He has some mild disk space changes at C6-C7 but nothing of

marked significance.  I told him that the triceps weakness

is actually more cord in nature given the fact that this

disk at the C5-C6 level.  There is no doubt that this is the

etiology of his arm pain on the left-hand side. 

Recommendations: I have offered the gentleman anterior
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cervical arthrodesis at C5-C6.”  Dr. Blankenship kept the

claimant “off work until surgery.” 

Dr. Blankenship arranged another MRI of the claimant’s

cervical spine, which was taken on April 29, 2013 with the

following impression: “1.  C5-6 disk herniation on the left

with severe compression of the exiting C6 nerve root with

neural foraminal stenosis.  2.  Minimal spondylosis at C4-

5.”  The claimant followed up with Dr. Blankenship on April

29, 2013:

We had recommended surgery for the patient.  The
patient is in litigation with his workman’s
compensation carrier to get this approved.  He is
not working.  Patient has not had any relief with
his injection or physical therapy.  His pain
continues to worsen....

Concerning causation, the gentleman was hurt now
over a year ago.  He had no significant neck
problems prior to his injury.  He did initially
present with a shoulder injury, but very rapidly
after that developed radicular complaints that fit
classically with a C6 radiculopathy, which is
confirmed by his disk herniation at C5-C6 as noted
on his MRI.  It is also noted on his original MRI
and now the one that we have repeated.  It is my
opinion based on a reasonable degree of medical
certainty that his left upper extremity pain and
paresthesias and weakness are all directly related
to his disk herniation in his neck and not
directly related to his shoulder injury, but I
think both of these obviously came from his injury
since his injury was the only thing that happened
in the time around the time that his arms
started hurting him.  The time delay from the
paresthesias in his arm is not uncommon, and the
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degree of pain he was in his shoulder certainly
could mask radicular pain going into his upper
arm.  The gentleman on examination today has
had a marked progression of his weakness in his
biceps and triceps, which I still think is
directly related to his disk herniation that is
noted on his MRI.  This has gotten progressively
worse....

It is my opinion based on a reasonable degree of
medical certainty that the disk herniation that is
noted on both of his MRI’s is directly related to
his work injury.  The mechanics of the injury that
happened are consistent with this.  The pain
complaints that he had immediately after are
consistent with it along with his shoulder injury
and then the radicular complaints that have
happened since then are all consistent with an
injury at that stated time.  The patient’s
treatment up to this date has been textbook as far
as routine and usual conservative treatment,
which he has had.  It has been maximized and he
has failed this.  He has failed aggressive active
therapy, home exercises, ESI’s and medication.  He
has also failed time, which typically we would
like at least three months of time prior to
considering surgery, but in this situation, he has
had a year.

Pending worker’s compensation authorization, we
will get him on schedule as quick as we can to
start his rehabilitation process, which will be
lengthy because of the time duration and delay of
treatment.  

An amended pre-hearing order was filed on May 1, 2013. 

The claimant contended that “he is and has been entitled to

continuing temporary total or temporary partial disability

benefits, as the one or more of his compensable injuries to

his neck and left shoulder from February 21, 2013 through a
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date yet to be determined, that the respondents have

controverted his entitlement to such benefits and owe the

appropriate attorney’s fee on these benefits.  The claimant

further contends that the additional medical services that

have been recommended by Dr. James Blankenship, including

surgery, constitute reasonably necessary services for his

compensable neck injury and the expenses of these services

should be the liability of the respondents.”  

The respondents contended that “the claimant is not

entitled to any additional temporary total disability

benefits at this time.  The respondents are currently

evaluating the compensability of the treatment recommended

by Dr. Blankenship.”  

The parties agreed to litigate the following issues:

1.  The claimant’s entitlement to temporary total
disability benefits from February 21, 2013 to a
date yet to be determined.
2.  The claimant’s entitlement to treatment
recommended by Dr. Blankenship.
3.  Attorney’s fees.  

The respondents’ attorney informed the claimant’s

attorney on May 21, 2013, “If Mr. Oldham is interested in

performing light duty work, he should contact Mike Hines at

Southwest EMS.”  Michael Hines informed the claimant on May

29, 2013, “We now have an open place in dispatch opposite of
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Doug.  I need you to fill that and we will do 2-8 hour

shifts during the week.  We need to make those Wednesday and

Thursday from 8 a.m. to 5 p.m.  To start, let’s get you in

from 7 a.m. - 3 p.m. tomorrow and Friday to get familiar

with dispatch with TJ and Doug.  Then, we will need to start

a 7 p.m. Monday, 8-5 Wednesday and Thursday, and 7 p.m.

Saturday and Sunday.  We will put your name on the schedule

for dispatch.  I’ve attached a copy.”  The claimant informed

Michael Hines on May 31, 2013, “Let this email be

notification that I resign from Southwest EMS Effective

today.”  During cross-examination, the claimant testified

that he resigned “because of the light duty that they were

going to have me do despite my restriction from my doctor.”

The record indicates that the respondents controverted

the claim in its entirety on or about June 10, 2013.  Dr.

Blankenship performed a C5-C6 anterior cervical diskectomy

on July 23, 2013.  The pre- and post-operative diagnosis was

“C5-C6 disk herniation with left C6 radiculopathy.”  The

claimant testified that surgery provided by Dr. Blankenship

“basically relieved all my symptoms that I was having

before.  The pain - the numbness in my fingers were

immediately gone when I woke up out of surgery.”  Dr.
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Blankenship noted on October 10, 2013, “Patient is in today

for follow-up from his ACF.  He is now 3 months post

surgery.  He states he has no pain on exam today and is well

pleased with his surgical outcome.”    

A hearing was held on January 21, 2014.  At that time,

the parties agreed to litigate the issue of whether the

claimant sustained a compensable injury.  The claimant

contended that he sustained a compensable injury to his left

shoulder and neck or cervical spine.  The claimant contended

that he was entitled to temporary total or temporary partial

disability benefits beginning April 27, 2012 until Dr.

Blankenship released the claimant.  The respondents

contended that the claimant was offered appropriate light

work beginning November 23, 2012, and that the claimant was

not entitled to temporary total disability benefits after

that date.  The respondents contended that the claimant

willfully and knowingly made a material false statement in

accordance with Ark. Code Ann. §11-9-106.  

An administrative law judge filed an opinion on April

18, 2014.  The administrative law judge found, among other

things, that the claimant proved he sustained compensable

injuries to his shoulder and neck.  The administrative law
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judge awarded temporary disability and medical treatment. 

The administrative law judge found that the claimant did not

violate Ark. Code Ann. §11-9-106.  The respondents appeal to

the Full Commission.

II.  ADJUDICATION

A.  Compensability

Act 796 of 1993, as codified at Ark. Code Ann. §11-9-

102(4)(Repl. 2002), provides:

(A) “Compensable injury” means:
(i) An accidental injury causing internal or
external physical harm to the body ...
arising out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is “accidental”
only if it is caused by a specific incident and is
identifiable by time and place of occurrence[.]

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code Ann.

§11-9-102(4)(D)(Repl. 2002).  “Objective findings” are those

findings which cannot come under the voluntary control of

the patient.  Ark. Code Ann. §11-9-102(16)(A)(i)(Repl.

2002).

The employee has the burden of proving by a

preponderance of the evidence that he sustained a

compensable injury.  Ark. Code Ann. §11-9-102(4)(E)(i)(Repl.

2002).  Preponderance of the evidence means the evidence
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having greater weight or convincing force.  Metropolitan

Nat’l Bank v. La Sher Oil Co., 81 Ark. App. 269, 101 S.W.3d

252 (2003).

An administrative law judge found in the present

matter, “1.  The claimant has proven by a preponderance of

the evidence that he suffered compensable injuries to his

shoulder and neck on April 26, 2012.”  The Full Commission

affirms this finding.  The claimant was employed with the

respondents as a paramedic, and the parties stipulated that

the employment relationship existed on April 26, 2012.  The

claimant testified that he felt a “pop” in his left shoulder

on that date while attempting to keep a patient from

falling.  The medical evidence corroborates the claimant’s

testimony.  The claimant was treated at Summit Medical

Center on April 26, 2012, where a physician’s impression was

“Shoulder injury.”  It was noted that the claimant’s

symptoms began as the result of carrying a patient, in the

course and scope of the claimant’s employment.  

The Full Commission finds that the claimant proved by a

preponderance of the evidence that he sustained a

compensable injury to his left shoulder.  The claimant

proved that he sustained an accidental injury causing
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physical harm to his left shoulder.  The injury arose out of

and in the course of employment, required medical services,

and resulted in disability.  The injury was caused by a

specific incident and was identifiable by time and place of

occurrence on April 26, 2012.  The claimant also established

a compensable injury to his left shoulder by medical

evidence supported by objective findings.  These objective

findings include Dr. Smith’s report of edema around the

claimant’s acromioclavicular joint, noted by Dr. Smith on

September 21, 2012.  We find that this objective medical

finding was causally related to the compensable injury and

was not the result of a prior injury or preexisting

condition. 

The Full Commission also finds that the claimant proved

by a preponderance of the evidence that he sustained a

compensable injury to his neck.  Following the April 26,

2012 accidental injury, Dr. Cheyne noted that the claimant

was complaining of cervical discomfort in addition to left

shoulder pain.  An MRI of the claimant’s cervical spine on

July 24, 2012 showed a disc protrusion at C5-6.  Dr. Cheyne

recommended a neurosurgery evaluation.  Dr. Blankenship

began treating the claimant on November 26, 2012 and
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reported that an MRI showed a large disc herniation at C5-

C6.  Dr. Blankenship opined on April 29, 2013 that the

claimant’s disk herniation was directly related to the April

26, 2012 accidental injury.  The Commission has the

authority to accept or reject a medical opinion and the

authority to determine its probative value.  Poulan Weed

Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002). 

There are no medical opinions of record which contradict Dr.

Blankenship’s causation opinion.  The Full Commission

therefore finds that Dr. Blankenship’s opinion, in the

present matter, is entitled to significant evidentiary

weight.  

The Full Commission finds that the claimant proved by a

preponderance of the evidence that he sustained a

compensable injury to his neck.  The claimant proved that he

sustained an accidental injury causing physical harm to his

neck.  The injury arose out of and in the course of

employment, required medical services, and resulted in

disability.  The injury was caused by a specific incident

and was identifiable by time and place of occurrence on

April 26, 2012.  The claimant established a compensable

injury by medical evidence supported by objective findings,
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namely, Dr. Blankenship’s report of a herniated cervical

disk which was causally related to the April 26, 2012

accidental injury.  The Full Commission finds that the

cervical disk herniation was causally related to the April

26, 2012 accidental injury and was not the result of a prior

injury or preexisting condition.  

B.  Medical Treatment

The employer shall promptly provide for an injured

employee such medical treatment as may be reasonably

necessary in connection with the injury received by the

employee.  Ark. Code Ann. §11-9-508(a)(Repl. 2002).  The

employee has the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary. 

Stone v. Dollar General Stores, 91 Ark. App. 260, 209 S.W.3d

445 (2005).  What constitutes reasonably necessary medical

treatment is a question of fact for the Commission.  Wright

Contracting Co. v. Randall, 12 Ark. App. 358, 676 S.W.2d 750

(1984).

An administrative law judge found in the present

matter, “3.  The claimant has also proven that the medical

treatment that he received for his shoulder and neck was

reasonable and necessary for the treatment of his
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compensable injuries.  The respondents shall be responsible

for the medical expenses related to this treatment.”  The

Full Commission affirms this finding.  The claimant has

proven that he sustained compensable injuries to his left

shoulder and neck on April 26, 2012.  The evidence

demonstrates that the medical treatment provided beginning

April 26, 2012 was reasonably necessary in connection with

the compensable injuries.  Dr. Smith performed left shoulder

surgery on September 21, 2012.  Dr. Blankenship performed

neck surgery on July 23, 2013.  The claimant reported post-

surgical improvement following both procedures.  Post-

surgical improvement is a relevant consideration when

deciding whether treatment is reasonably necessary.  Hill v.

Baptist Med. Ctr., 74 Ark. App. 250, 48 S.W.3d 544 (2001),

citing Winslow v. D & B Mech. Contractors, 69 Ark. App. 285,

13 S.W.3d 180 (2000).  The Full Commission finds in the

present matter that surgery performed by Dr. Smith and Dr.

Blankenship was reasonably necessary in connection with the

claimant’s compensable injuries.     

C.  Temporary Disability

Finally, temporary total disability is that period

within the healing period in which the employee suffers a
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total incapacity to earn wages, whereas temporary partial

disability is that period within the healing period in which

the employee suffers only a decrease in his capacity to earn

the wages he was receiving at the time of the injury.  Ark.

State Hwy. Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 244

(1981).  “Healing period” means “that period for healing of

an injury resulting from an accident.”  Ark. Code Ann. §11-

9-102(12)(Repl. 2002).  The healing period continues until

the employee is as far restored as the permanent character

of the injury will permit.  Mad Butcher, Inc. v. Parker, 4

Ark. App. 124, 628 S.W.2d 582 (1982).  If the underlying

condition causing the disability has become stable and if

nothing further in the way of treatment will improve that

condition, the healing period has ended.  Id.  The

determination of when the healing period ends is a question

of fact for the Commission.  Porter Seed Cleaning, Inc. v.

Skinner, 1 Ark. App. 235, 615 S.W.2d 380 (1981). 

An administrative law judge found in the present

matter, “2.  The claimant has proven that he is entitled to

TTD from April 27, 2012 until October 30, 2013.”  The Full

Commission finds that the claimant proved he was entitled to

temporary total disability benefits from April 27, 2012
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until October 10, 2013.  The claimant sustained a

compensable injury to his left shoulder and neck on April

26, 2012.  A physician took the claimant off work beginning

April 26, 2012, and the respondents paid temporary total

disability benefits beginning April 27, 2012.  The Full

Commission finds that the claimant remained within a healing

period for his compensable injuries and was totally

incapacitated to earn wages as a paramedic beginning April

27, 2012.  

Dr. Clark kept the claimant off work beginning April

30, 2012.  Dr. Cheyne indicated in May 2012 that the

claimant was not allowed to use his left arm and could not

drive.  The evidence therefore does not demonstrate that the

claimant was able to perform his duties as a paramedic for

the respondents.  Dr. Smith performed a left shoulder

arthroscopy on September 21, 2012 and kept the claimant off

work.  Although the claimant attempted to perform light work

duty on or about November 23, 2012, Dr. Blankenship reported

on November 26, 2012 that the claimant was unable to return

to work.  The record indicates that the claimant remained

within a healing period and was totally incapacitated to

earn wages as a paramedic as of November 2012.  
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Dr. Smith opined on January 24, 2013 that the claimant

reached maximum medical improvement with regard to his left

shoulder.  However, the claimant remained within a healing

period and was totally incapacitated from earning wages with

regard to his neck.  Dr. Blankenship kept the claimant off

work beginning January 25, 2013.  Dr. Blankenship performed

a C5-C6 anterior cervical diskectomy on July 23, 2013.  Dr.

Blankenship reported on October 10, 2013, “Patient is in

today for follow-up from his ACF.  He is now 3 months post

surgery.  He states he has no pain on exam today and is well

pleased with his surgical outcome.”  There is no record of

treatment by Dr. Blankenship after October 10, 2013.  The

Full Commission finds that the claimant reached the end of

his healing period no later than October 10, 2013. 

Temporary total disability cannot be awarded after an

employee’s healing period has ended.  Elk Roofing Co. v.

Pinson, 22 Ark. App. 191, 737 S.W.2d 661 (1987).  The

instant claimant did not prove he was entitled to temporary

total disability benefits after October 10, 2013.  

Based on our de novo review of the entire record, the

Full Commission finds that the claimant proved by a

preponderance of the evidence that he sustained a
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compensable injury to his left shoulder and neck.  The

claimant proved that the medical treatment of record,

including surgery performed by Dr. Smith and Dr.

Blankenship, was reasonably necessary in connection with the

compensable injury.  The claimant proved that he was

entitled to temporary total disability benefits from April

27, 2012 through October 10, 2013.  The respondents are

entitled to a credit for temporary total disability or

temporary partial disability already paid.  Ark. Code Ann.

§11-9-106(Repl. 2002) is not applicable to the instant

claim.  The claimant’s attorney is entitled to fees for

legal services in accordance with Ark. Code Ann. §11-9-

715(Repl. 2002).  For prevailing on appeal to the Full

Commission, the claimant’s attorney is entitled to an

additional fee of five hundred dollars ($500), pursuant to

Ark. Code Ann. §11-9-715(b)(Repl. 2002).

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner                                                       
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Commissioner McKinney dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority's

opinion finding that the claimant proved by a preponderance

of the evidence that he sustained compensable injuries to

his shoulder and neck on April 26, 2012, for which he is

entitled to medical treatment and temporary total disability

benefits from April 27, 2012, through October 10, 2013.  My

carefully conducted de novo review of this claim in its

entirety reveals that the claimant failed to prove that he

sustained compensable injuries to his left shoulder and neck

as the result of his work activities for the respondent-

employer.  

          The record shows that the claimant worked for at

least three different employers at the time of his alleged

injury.  The claimant worked as an EMT for the respondent-

employer, as Fire Chief for the City of Mulberry Volunteer

Fire Department, and as a paramedic for a company called

STG, which is a contractor for the Department of Energy in

Fort Smith, Arkansas.  According to the claimant, he has

held multiple jobs his “entire paramedic career.”  
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          The record shows that as Fire Chief, the claimant

was paid a salary of $433 per month and $20.25 for each

rescue call-out run to which he responded.  The claimant

testified that he received, on average, between $400 to

$1,400 each quarter as compensation for these call-out runs. 

          The claimant testified that his duties as Fire

Chief for the City of Mulberry were primarily administrative

and supervisory.  The record reveals that the claimant was

assigned a cell phone and a Jeep to use in connection with

these duties.  

          The claimant admitted in testimony before the

commission that he continued to perform supervisory duties

as Fire Chief for the City of Mulberry after his alleged

injury.  The claimant testified that he was, "in fact, in

charge of the fire department as a whole,” and “in charge of

all the personnel.”  The claimant explained that his

supervisory role as Fire Chief when out on a run included

“arriving on the scene, doing the scene size-up, setting up

the fire equipment or radioing where to set up at,

instructing firefighters where to attack the fire, how to

attack the fire ventilation, what hoses they needed, what

equipment they needed.”  In addition to these duties, the

claimant stated that he inspected buildings; attended
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meetings, to include conferences; wrote reports; and,

purchased equipment and supplies.  Moreover, the claimant

testified that he traveled to Mississippi in order to

inspect a new fire truck being purchased by the Department

during that time.

          The record reveals that the claimant failed to

disclose his employment as a paramedic for STG at his

January 2013 deposition, later claiming that he “didn’t

remember working there.”  The claimant testified during the

hearing, however, that he had been employed part-time by STG

since 2010 or 2011, that he worked 10 to 15 days for STG

during 2012 and 2013, and that he was paid between $3,000

and $4,000 in connection with this employment activity

during 2012 and 2013.

          When questioned during his deposition about

preexisting conditions, the claimant denied previous

problems with his left shoulder.  Medical records reflect,

however, that the claimant presented to SouthPointe Family

Practice on February 14, 2012, with pain in his left

shoulder.  On that date, Dr. Clark noted that the claimant’s

left shoulder pain had begun two months prior, that it was

burning and aching, and it was aggravated by movement with

no relieving factors.  Dr. Clark prescribed the claimant a
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topical NSAID for his left shoulder symptoms.  I note that

during a prior visit to the River Valley Musculoskeletal

Center for lumbar complaints, Dr. Cheyne stated, “I had a

lengthy conversation with him regarding his job as a

paramedic and have warned him that I do not think he is

going to be (sic) hold up for that kind of work for very

long.”  When questioned during the hearing before the

commission, the claimant admitted that he experienced left

shoulder problems prior to his alleged compensable injury,

offering that he had simply forgotten about his symptoms and

the treatment he had received.

          Other inconsistencies in the claimant’s testimony

are noted, as well.  For example, the record reflects that

the claimant failed to disclose during deposition his

business relationship with the owner of a company called

L.E.C.E.S.C., Sam Hill.  The record reflects that the

claimant met with Mr. Hill to discuss selling two-way radios

and other safety related products two months prior to this

deposition.  Although, the claimant initially denied having

actually performed any employment services for Mr. Hill

after his alleged compensable injury, he later admitted

that, as the official Arkansas Sales Representative for the

company, he had discussed the product with several potential
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customers and had provided them with written price quotes. 

Likewise, the claimant testified that he had problems

driving following his alleged injury of April, 2012, and

that he usually did not drive.  Records reveal, however,

that the claimant drove his Jeep a total of 7,689 miles in

the course of his duties as Fire Chief for the City of

Mulberry during the nine months following the April, 2012,

incident.  Further, the record shows that after his January,

2013, deposition, while he was receiving temporary total

disability benefits, the claimant drove his Jeep over 1,000

miles per the next three months while discharging his duties

as Fire Chief. 

          When asked during deposition to describe a typical

day since his alleged April, 2012, injury, the claimant

testified that, aside from doctor visits and physical

therapy sessions, he drove a child to school each morning

then returned home.  Furthermore, the claimant testified

that as of his January, 2013, deposition, he had gone on one

call for the Mulberry Fire Department since his alleged 2012

injury, and that was after he was released to return to

light duty.  The respondents later verified through an FOI

request to the City of Mulberry for the claimant’s call-out

records, that he submitted and was paid for over 100 calls
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between April 26, 2012, and his January, 2013, deposition. 

I note that the claimant had testified earlier that he had

not been paid for one single call-out during that time. 

Also, whereas the claimant initially stated that he did not

make a single call for the fire department since he was

taken completely off of work, the record shows that he

submitted requisitions and was paid for 25 such calls, all

while collecting temporary total disability benefits.  The

record contains several more examples of inconsistencies in

the claimant’s testimony regarding the extent to which he

worked following his alleged April, 2012, injury, and the

actual work he performed.

          The claimant initially reported that he injured

his left shoulder on April 26, 2012, while unloading a

patient from an ambulance.  The respondents paid some

benefits for this alleged injury before controverting the

claimant’s claim.  

          With specific regard to this alleged injury, the

claimant testified that he heard a pop in his left shoulder,

which was followed by pain and immobility.  The claimant

testified, and the record confirms, that he sought immediate

emergency medical treatment for this alleged injury, and

that he eventually underwent surgery to repair a torn
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rotator cuff tendon.  Subsequently, Dr. Blankenship opined

that the claimant’s left shoulder condition resulted from

his alleged April 26, 2012, work-related incident.  While

perhaps a logical conclusion, the record reveals that the

claimant had received treatment for that same shoulder two

months prior to his alleged work-related injury, about which

Dr. Blankenship was apparently unaware when forming his

opinion.  

          It is well-established that questions concerning

the credibility of witnesses and the weight to be given to

their testimony are within the exclusive province of the

Commission. Powers v. City of Fayetteville, 97 Ark. App 251,

248 S.W.3d 516 (2007).  When there are contradictions in the

evidence, it is within the Commission’s province to

reconcile conflicting evidence and to determine the true

facts.  Cedar Chem. Co. v. Knight, 99 Ark. App. 162, 258

S.W.3d 394 (2007).  The Commission is not required to

believe the testimony of the claimant or any other witness,

but may accept and translate into findings of fact only

those portions of the testimony that it deems worthy of

belief. Id.

          While the administrative law judge found that the

issue of the claimant’s credibility had been presented “ad
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nauseam” throughout the hearing, I note that the Commission

may not arbitrarily disregard the testimony of any witness. 

Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184

S.W.3d 31 (2004).  In view of the Commission’s duty to

assess the credibility of witnesses and to reconcile

conflicting evidence and to determine the true facts, I find

that the issue of the claimant’s credibility weighs heavily

on the outcome of his claim.  The record contains ample

evidence of inconsistencies in the claimant’s testimony. 

Furthermore, the claimant has shown himself to be an

unreliable historian, in that he appears to only be able to

clearly recall those details of his claim that benefit him. 

I find that inconsistencies in the claimant’s testimony

reflect an inconsistency of character, and, thus, damage the

claimant’s overall credibility.  Therefore, and in view of

the fact that the claimant was not forthright concerning his

preexisting left shoulder condition, the treatment he

received for that condition, or even Dr. Cheyne’s earlier

prediction about his unlikely future as a paramedic, I find

that the claimant’s account of his alleged left shoulder

injury is not credible.

          Based on the above and foregoing, I find that the

claimant has failed to present proof by a preponderance of



Oldham - G203621   35

the evidence that he suffered a left shoulder injury which

occurred as a result of his work activities on April 26,

2013.  Rather, the credible evidence of record demonstrates

that the claimant was under active treatment for left

shoulder symptoms prior to his alleged injury, thereby

indicating that his shoulder pathology was chronic and

preexisting, and not the result of a specific work-related

incident. 

          Turning now to the issue of the claimant’s alleged

cervical injury, I do not dispute the reasoning behind Dr.

Blankenship’s medical conclusion that, because the

claimant’s reported symptoms matched his reported history of

injury, it naturally follows that his cervical condition was

the result of his alleged incident of April 26, 2012.  I

note, however, that the claimant had a history of

preexisitng degenerative arthritis in several places,

including his shoulder and his lumbar spine, that Dr.

Blankenship failed to mention, acknowledge, or note in his

medical records.  In fact, in Dr. Blankenship’s April 29,

2013, clinic note, he specifically stated, “I think both of

these obviously came from his injury since his injury was

the only thing that happened in the time around that time

that his arm started hurting him.”  This statement



Oldham - G203621   36

demonstrates that Dr. Blankenship failed to take the

claimant’s preexisting conditions into consideration when

forming his opinion of causation. 

          Based on Dr. Blankenship’s medical reports,

reasonable minds would conclude that Dr. Blankenship’s

opinion was founded primarily on the history provided to him

by the claimant, which did not include the problems that he

was having with his left shoulder prior to his alleged

injury.  Whereas I find that the claimant is not a reliable

historian, I further find that Dr. Blankenship’s opinion

with regard to causation is inherently flawed due to his

lack of information about the claimant’s pre-existing

problems.  

          The credible evidence in this claim shows that the

claimant suffered from preexisting degenerative disease, in

not only his shoulder, but in his spine, as well. 

Furthermore, the claimant, a trained and experienced

paramedic, initially reported a left shoulder injury, but

failed to report a neck injury.  Thus, while the claimant’s

cervical condition could, theoretically, flow from such an

injury as described by the claimant, the record is devoid of

proof that it actually did.  In my opinion, based on a

review of all relevant factors in this claim, to include the
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claimant’s medical training and his lack of credibility, I

find that it is more likely than not that the claimant’s

cervical condition was the result of a degenerative process

that predated the claimant’s alleged injury, and which was,

according to Dr. Cheyne, going to progressively get worse. 

Therefore, I find that the claimant has failed to prove that

he sustained a compensable cervical injury as a result of a

work-related incident of April, 2012.  Because the claimant

has failed to prove compensability of his alleged cervical

injury, all benefits associated with this condition should

be denied. 

          Finally, with regard to the somewhat complicated

issue of temporary benefits, the record reveals that while

the claimant’s shoulder and neck conditions may have

restricted his physical activities somewhat and at different

times during the time in question (i.e, while he was

recovering from surgery), this does not necessarily mean

that he was unable to perform any of the functions of his

jobs as either a fireman or a paramedic during that same

time.  Rather, the record shows that the claimant continued

to discharge his duties as Fire Chief and he worked part-

time as a paramedic supervising trainees and promoting the

sale of two-way radios.  The record shows that the claimant
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eventually resigned both his position with the respondent-

employer and as Fire Chief for the City of Mulberry. 

          The record demonstrates that claimant worked

light-duty for the respondent-employer following his alleged

April, 2012, injury, up until he underwent shoulder surgery

in September.  The record further demonstrates that the

claimant continued to discharge his duties as Fire Chief

during this time, albeit perhaps in a more administrative

manner.  In November of 2012, the respondent-employer

offered the claimant light-duty work.  The record shows that

the claimant worked light-duty for the respondent-employer

one day prior to being taken off of work by Dr. Blankenship

for his neck.  On January 24, 2013, Dr. Smith released the

claimant with a 25 pound, left-arm lifting restriction for

two months pursuant to his shoulder injury.

          Unaware of the claimant’s restrictions, Mr. Hines

credibly testified that the respondent-employer offered the

claimant a light-duty position in early May of 2013. 

According to Mr. Hines, the respondent-employer was willing

to allow the claimant to do only as much as he felt he was

able to do in this position, even if were simply occupying a

chair.  While the claimant contends that he refused this

light-duty position because it was not within his



Oldham - G203621   39

1 I note that the claimant worked light-duty for the
respondent-employer following his alleged April 26, 2012, injury,
up until the time of his shoulder surgery.  According to Mr.
Hines, the light-duty work offered to the claimant after his
shoulder surgery was primarily clerical, and Mr. Hines testified
that the claimant could basically do anything from answering
phones to “holding down a chair.”  

restrictions, he confessed that he did not consult with Dr.

Blankenship about his ability to perform this job.  

          I find that the respondent made a good-faith

effort to provide the claimant with work within his

restrictions at all relative times after his alleged

injury.1  Moreover, the record confirms that the claimant

continued to be the paid Fire Chief for the City of Mulberry

until the end of May 2013.  In addition, the claimant

admitted that he continued in his effort to sell two-way

radios and pagers, and that he worked for STG as a paramedic

during this time.  Because the credible evidence of record

shows that the claimant continued to discharge his duties as

Fire Chief, he attempted to sell two-way radios, and most

notably, he worked as needed as a paramedic for another

company following November 26, 2012, when Dr. Blankenship

took him off of work for his neck, the claimant has failed

to prove that he suffered a total incapacity to earn wages

during that time, with the exception of that time that he

underwent cervical surgery and the brief healing period that
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followed.  I acknowledge that the court has interpreted Ark.

Code Ann. §11-9-105(5), to mean that the claimant need only

prove that his ability to earn wages from the respondent-

employer was diminished, either in part or completely, in

order to receive partial or total temporary benefits due to

his dual employment status.  See, Stevens v. Mountain Home

School District, 41 Ark. App. 201, 850 S.W.2d 335 (1993);

Curtis v. Ermert Funeral Home, 2 Ark. App. 274, 630 S.W.2d

57 (1982); Marianna School District v. Vanderburg, 16 Ark.

App. 271, 700 sw2d381 (1985); Hart’s Exxon Service Station

v. Prater, 268 Ark. 961, 597 S.W.2d 130 (1980).  I find,

however, that this interpretation does not comport with the

strict interpretation of Ark. Code Ann. §11-9-102(5) when

considering the specific facts in this claim.  More

specifically, the claimant continued to work as an EMT

during that period in which he claimed he was unable to do. 

Therefore, based on the particular facts and circumstances

of this claim, I find that the claimant has failed under the

provisions of Ark. Code Ann. §11-9-102(5), to prove that he

was entirely unable to discharge his duties as an EMT during

the time for which he was awarded indemnity benefits. 

Because the claimant has failed to prove that he is entitled
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to these benefits and they should be denied.   Accordingly,

I respectfully dissent from the majority's opinion. 

 

                                                       
KAREN H. McKINNEY, Commissioner


