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OPINION AND ORDER

The respondents appeal an administrative law judge’s

opinion filed September 26, 2013.  The administrative law

judge found that the claimant proved he was entitled to

additional medical treatment and temporary total disability

benefits.  After reviewing the entire record de novo, the

Full Commission finds that the claimant proved he was

entitled to additional medical treatment.  We find that the
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claimant did not prove he was entitled to temporary total

disability benefits.   

I.  HISTORY

Wendel J. Noles, age 42, testified that he became

employed with Hot Springs Village Property Owners

Association in about 2001.  Mr. Noles’ testimony indicated

that he maintained a golf course for the respondents, and

that his work occasionally required heavy manual labor.  The

parties stipulated that the claimant sustained “a

compensable back injury (thoracic and lumbar)” on March 21,

2011.  The claimant testified, “I was lifting a lawnmower

off the trailer....I was pulling it back, and there’s a gear

box on the right side, and it kind of got hung behind the

fender.  And I went to jerk it over, and I - that’s when I

felt that pain in my back....It was from my mid-back down

through my lower back, just pains shooting down through

there.”    

Patrick Litster, a Physician’s Assistant, examined the

claimant at St. Joseph’s Mercy Business Health on March 21,

2011:

The patient is a 39-year-old male who works as a
golf course maintenance technician at the Magellan
Golf Course in Hot Springs Village....He states
that this morning he was lifting a lawn mower off
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a trailer, it got hung up within the trailer
itself and so he tried to lift it and muscle it
off of the trailer itself.  He complained of a
sudden right low back pain that radiates down to
his right buttocks area, and seems to have gotten
worse as he tried to ‘work it out’ over a period
of several hours trying to mow the grass....

There is a significant muscle spasm along the
right lower lumbar paraspinal muscles and the pain
seems to increase down to the right buttock area
with palpation.  The patient has pain over the
right sacroiliac notch itself....
Radiologic studies of the lumbar area indicate
there are no acute fractures, no dislocations or
any abnormalities noted within the spine itself.

Patrick Litster’s impression was “1.  Right low back

strain.  2.  Right lower extremity radiculopathy, right

sciatic area pain.  PLAN/COURSE: The patient is able to

return to work as of 03/21/2011 with the following

restrictions.  1.  No repetitive bending or stooping.  2. 

No kneeling or squatting.  3.  No lifting over five pounds

or pushing or pulling greater than five pounds.  4.  No

twisting of his back.  5.  No awkward positions.  6.  No

forward bending of his back.”  The claimant testified that

he did not return to work at that time.  

Emily Garza, a Physician’s Assistant at St. Joseph’s

Mercy Business Health, saw the claimant on March 28, 2011:

“There is some pain on palpation to the paraspinous muscles,

more significant on the right side with some muscle
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spasms....ASSESSMENT:  Right lower lumbar strain and a right

lower extremity radiculopathy syndrome.”  Emily Garza placed

the claimant on the following work restrictions: “1.  He is

to limit bending and stooping.  2.  He is to limit kneeling

and squatting.  3.  He is to do no lifting over 10 pounds. 

4.  He is to limit twisting of his neck and back.  5.  He is

to limit forward bending of his neck and back.”  

The claimant followed up with Patrick Litster on April

4, 2011: “He is here today for a recheck of a right low back

strain, which happened on the 21st of March as a result of

lifting a lawn mower out of a trailer.  The patient states

that overall the pain is much better.  It does not radiate

down his right leg as much as it did on a previous visit. 

However, it still continues and with certain positions and

movements the pain does seem to increase specifically in the

low back, especially if he sits for long periods of time or

stands for long periods of time....There is mild swelling

and mild tenderness over the right paralumbar spinal

muscles.”  Patrick Litster’s impression was “Right low back

strain....I think that the patient would benefit at this

time for some physical therapy three times a week for the

next week and we will see him back here in one week for re-
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evaluation.”  Mr. Litster returned the claimant to

restricted work.  

The claimant followed up with Patrick Litster on April

15, 2011: “Today the patient states that the pain in his

back is really no better and after three visits of physical

therapy he did not seem to make an improvement in his

function or pain, and the pain is actually increased and the

radiation down his right buttock area and right posterior

thigh area.  He denies any foot drop or any loss of

function, and has been working at a sitting down job since

the injury without any increase in lifting or twisting or

stress on his back whatsoever....IMPRESSION: 1.  Right low

back strain.  2.  Right lower extremity radiculopathy....I

think at this point it would be prudent to obtain an MRI of

the patient’s lumbar spine to rule out any disc or nerve

impingement injury.”  Mr. Litster returned the claimant to

restricted work.

An MRI of the claimant’s lumbar spine was taken on

April 26, 2011, with the impression, “No significant lumbar

spine pathology is identified on this examination.”  Patrick

Litster noted on April 27, 2011, “The MRI indicated there

are no acute changes in the lumbar area at all.  However,
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since the patient has undergone therapy he states that there

is a ‘knot’ in the right side of his upper back that has

seemed to have been growing and getting more painful, and he

states that this is the original spot where the pain

originally happened way back in March.  The physical

therapist does note that there is a golf ball sized muscle

spasm or knot on the right thoracic paraspinal area. 

However, the area has been increasing in size and pain since

he had therapy.”  Mr. Litster noted on physical examination,

“The right upper back and thoracic area demonstrates a

baseball sized mass or possible muscle spasm on the right

paraspinal muscle area between the scapula and the spinous

processes itself....I think it would be prudent at this

point to obtain a CT scan of this thoracic area to rule out

any mass versus hematoma, versus muscle spasm of that area.” 

Patrick Litster returned the claimant to restricted work on

April 27, 2011.  

A CT of the claimant’s thoracic spine was done on or

about May 3, 2011, with the impression, “Some anterior

longitudinal ligamentous calcification is present, but no

other significant thoracic spine pathology is identified on

this examination.”  
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Dr. Michael K. Atta saw the claimant at St. Joseph’s

Mercy Business Health on May 4, 2011:

The patient states that he is still experiencing
occasional intermittent muscle spasms and knots
along the right side and lower back.  These occur
primarily after prolonged sitting or standing....
Examination of his back reveals mild tenderness in
the parathoracic and lower paralumbar regions, but
no palpable muscle spasms at this time.  

Dr. Atta assessed “Right paralumbar muscle strain. 

PLAN/COURSE: The patient currently is only taking his

Skelaxin at night because it makes him drowsy.  He has been

advised to take one-half tablet in the morning and one-half

at noon, and to take a full tablet at night in addition to

his anti-inflammatories, and has been advised on some home

exercise stretching program[s].  He will be seen back in the

Business Health Clinic in two weeks for further evaluation

and probable discharge at that time.  The patient has been

advised that his lumbar MRI and thoracic CT scan are both

normal.”

Dr. Atta’s assessment on May 18, 2011 was “Right

paralumbar muscle strain.  PLAN/COURSE: At this point I feel

that another three sessions of physical therapy are

warranted and that after that the patient will be ready for

discharge as he is improved progressively since his injury. 
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He has been advised to lose weight, but otherwise will be

seen in another week for further evaluation and possible

discharge.”  

Dallas Pomeroy, a Physician’s Assistant at St.

Joseph’s, reported on May 31, 2011:

The patient presents to the Business Health Clinic
for follow up regarding his lumbar strain and
right leg pain.  The patient states that since his
last visit he is greatly improved.  He has
completed a course of physical therapy and is now
doing some home exercises and stretching. 
However, he has had to take none of the pain
medication and states that he feels he is able to
return to work without restrictions....

On examination the patient moves freely on and off
the examination table.  He has no tenderness to
palpation over the lower lumbar region.  Motor
strength is normal in the lower extremities with
normal sensation, normal reflexes and normal gait. 
He is able to squat and stand fully, and fully
flex and hyperextend,right and lateral bends are
full and the lumbar spine.  

Dallas Pomeroy assessed “Lumbar strain, resolving. 

PLAN/COURSE: The patient is able to return to work without

limitations beginning 05/31/2011.  I did talk about proper

body ergonomics and mechanics at work.  He is also to

continue his stretching each day.”  The claimant testified

that he returned to work in May 2011.  The claimant

testified, “I went back for about a month, and it - my

condition got worse, and I told my boss I felt I needed to
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get it checked out again.  It was knotting up, starting to

knot back up.”    

Dallas Pomeroy reported on June 30, 2011, “Mr. Noles

returns to business health clinic for a new problem.  He

states in fact it is the same problem with a recurrence.  He

is having pain in his thoracic spine with spasms into his

upper back returning to normal duty.  He states that

physical therapy initially helped to reduce his pain and

improve his function, but each time he returns to any type

of activities he has recurring pain in the same area....The

patient has some point tenderness with spasms along the

perithoracic region along the right side and some slight

tenderness along the lower lumbar region with no palpable

spasm in that area.”  Ms. Pomeroy’s impression was

“Recurring thoracic pain with spasms.  PLAN: The patient had

an MRI scan of his lumbar spine which was completely normal. 

He only had a CT of his thoracic spine, which showed some

calcifications along the superior longitudinal ligament but

it did not specifically rule out a disk herniation. 

Therefore, the patient will be referred for an MRI scan of

the thoracic spine.  In the meantime, will also set him up
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for a course of therapy to help reduce the pain and improve

his function.”  

An MRI of the claimant’s thoracic spine was taken on

July 5, 2011, with the impression, “1.  Mild lower thoracic

disk disease without evidence of cord pathology or nerve

root impingement.  2.  Normal alignment and no evidence of

acute compression fracture.”

Dr. Mark Larey saw the claimant at St. Joseph’s on July

6, 2011:

A 39-year-old male presents today with continuing
thoracic pain radiating into the lumbar area. 
This gentleman initially injured his back when he
was unloading some type of mower at Hot Springs
Village Golf Course at which time he experienced
an acute pain.  Apparently over the last few
months he has been placed on medications and
physical therapy.  He felt like he was actually
improving until approximately a month or so ago he
resumed his usual duties of mowing and spraying
which requires him to ride on drive tractors about
the golf course with quite a bit of jarring to his
back....He states that yesterday when the
physical therapist was applying pressure to his
mid back that he developed a sudden pain which
radiated up into the upper thoracic area as well
as the lowerright lumbar area and was quite severe
pain....
On palpation of the back he actually has a visible
area just inferior to the right scapula which is
consistent with an area of muscular spasm, is
quite tender to palpation, and actually appears as
a lump in this area....
Review of the MRI of his thoracic spine reveals
some minimal disk bulging of the lower thoracic
spine, but really nothing of any significance.  No
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other abnormalities were noted.  Review of the MRI
of his lumbar spine was similar as well.  

Dr. Larey’s impression was “Chronic thoracic and lumbar

muscular spasms which I think was actually exacerbated by

the jarring of him operating the machinery.  PLAN: At this

time we will continue his tramadol, Skelaxin as well as

physical therapy 3 times a week.  He will be maintained on

work restrictions and unfortunately I think it is going to

be necessary to have him not operating the machinery as I

believe that the jarring of operating and riding this

equipment can be quite rough has just aggravated this prior

injury.  I had a long discussion with the patient in regards

to his muscular spasm, the findings of his MRI really not

being significant, and how his job activities I think is

just aggravating this underlying injury.”  

Dr. Larey’s impression on July 25, 2011 was

“Thoracolumbar strain, MRI revealing degenerative disc

disease.  RECOMMENDATIONS: I had a long discussion with the

patient about degenerative disk diseases, common finding on

the MRI.  He does not have anything that is surgical in

nature....We will pursue physical therapy t.i.w. for the

next 2 weeks, and he will be reevaluated after this.  At

this point I am concerned that he is reaching MMI.”  The
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claimant testified that he returned to light-duty work, but

“my back got worse.  It swelled up worse than it ever had.”  

Dr. W. Brent Sprinkle evaluated the claimant on August

17, 2011:

This is a 39-year-old male complains of back pain
on the right side with numbness weakness for back
and leg since March 21....
Thoracic spine MRI shows mild degenerative disease
and no evidence of a disc herniation or fracture,
thoracic MRI shows some anterior longitudinal
ligament calcification but otherwise normal lumbar
MRI shows no significant findings. 

Dr. Sprinkle assessed thoracic degenerative disease,

thoracic lumbar strain, and thoracic lumbar myofascial pain. 

Dr. Sprinkle performed an injection and returned the

claimant to work, “no lifting over 25 pounds.”  

Dr. Sprinkle signed a Radiology Report on August 31,

2011: “Standing AP lateral x-rays of the thoracic and lumbar

spine show mild degenerative changes and thoracic spine

slightly increased mid thoracic kyphosis, and anterior

longitudinal ligament calcification at L3-L4 and L4-L5, disc

space narrowing at L5-S1.”

The claimant began a program of physical therapy at St.

Joseph’s Mercy Outpatient Rehab on September 8, 2011.  The

claimant followed up with Dr. Sprinkle on September 14,

2011: “Says continued thoracic lumbar pain.  2 injections
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helped some.  Been [to] physical therapy.”  Dr. Sprinkle

assessed lumbar degenerative disc disease, lumbar myofascial

pain, lumbar facet mediated pain, and thoracic lumbar

strain.”  Dr. Sprinkle performed another injection and

returned the claimant to restricted work.    

The claimant was discharged from physical therapy at

St. Joseph’s on September 30, 2011: “Pt was seen for 9

visits.  0/4 goals achieved.”  The claimant was instructed

to follow up with his physician.  Dr. Sprinkle reported on

October 12, 2011, “Bone scan was normal....Had physical

therapy.  Tried [a] number [of] medications.  [Has had two]

trigger point injections without relief.  I just do not

think diffuse bulging discs are an indication for thoracic

epidural.”  Dr. Sprinkle assessed lumbar degenerative disc

disease, lumbar myofascial pain, lumbar facet mediated pain,

thoracic degenerative disc disease, and thoracic and lumbar

strain.  Dr. Sprinkle stated, “I think he is at maximum

medical improvement from a nonoperative point.  He has a lot

of anxiety [about] return to work.  Continue current work

status, and arrange for an FCE.  His work recommendations

would be what is identified on his FCE, do not think a

temporary aggravation of his degenerative disease associated
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with his work injury would be the major cause of his FCE

restrictions.  I will review his FCE results and determine

his impairment rating at that time.  Is no need for future

followup with me [as] unfortunately I have nothing further

[to] offer him.”

Dr. Sprinkle stated on October 12, 2011, “Wendel Noles

is currently under my medical care and was seen in my office

today.  Please excuse him.  He may return to work.  Activity

is restricted as follows: no lifting over 25 lbs and no

mechanical equipment operation, until FCE, then may return

to work per FCE.”  

The claimant participated in a Functional Capacity

Evaluation on October 31, 2011:

The results of this evaluation indicate that Mr.
Noles gave a reliable effort, with 55 of 55
consistency measures within expected limits. 
Analysis of the data collected during Mr. Noles’
evaluation indicates that he did put forth
consistent effort during his evaluation....

Mr. Noles demonstrated functional limitations
during his evaluation in the area of material
handling as he exhibited the ability to perform an
Occasional bi-manual lift/carry of up to 60 lbs. 
He performed all other functional tasks at a level
consistent with that of an average worker.  

CONCLUSIONS
Mr. Wendel Noles completed functional testing on
this date with reliable results.  Overall, Mr.
Noles demonstrated the ability to perform work in
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the MEDIUM classification of work as defined by
the US Dept. of Labor’s guidelines over the
course of a normal workday with limitations as
noted above.  

Dr. Sprinkle reported on November 8, 2011, “This

patient had a valid function capacity evaluation on 55/55

consistency measures.  He demonstrated ability [to] work in

the medium classification category, he can occasionally lift

or carry up to 60 pounds, for further details I would defer

to the FCE report itself.  There are no permanent work

restrictions justifiable secondary to his work injury as I

think his work injury was a temporary aggravation of some

pre-existing degenerative disc disease.  He is at max

medical improvement, and has a 0% impairment rating.”  The

parties stipulated that Dr. Sprinkle “released the claimant

on November 8, 2011 with a 0% impairment rating.”  The

parties stipulated that “the claimant returned to work for

the respondent-employer.”  The claimant agreed on cross-

examination that he returned to work for a time following

the Functional Capacity Evaluation.  However, the claimant

testified that the respondents terminated his employment in

April 2012: “They called it job abandonment.”        

A Change of Physician Order was entered on January 18,

2013: “A change of physician is hereby approved by the
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Arkansas Workers’ Compensation Commission for Wendel J.

Noles to change from Dr. Brent Sprinkle to Dr. Darin

Wilbourn[.]”  Dr. Darin K. Wilbourn reported on January 30,

2013:

Mr. Noles says he was performing his usual work
duties for Hot Springs Village Property Owners
Association in Hot Springs Village, Arkansas on
March 21, 2011 when he injured his thoracic and
lumbar spine.  Mr. Noles says on that date, 
he was unloading a lawnmower from a trailer.  He
says that while he was unloading the lawnmower, it
got hung up, and he had to forcefully get it
loose.  As a result, he immediately had burning-
type pain in the right side of his lower
thoracic and lumbar spine....On May 3, 2011, Mr.
Noles underwent a CT scan of his thoracic spine. 
Per the radiologist’s report, this scan showed,
“some anterior longitudinal ligamentous
calcification is present, but no other significant
thoracic spine pathology is identified on this
examination.”  On April 26, 2011, Mr. Noles
underwent an MRI of his lumbar spine.  Per the
radiologist’s report, this MRI showed, “No
significant lumbar spine pathology is identified
on this examination.”  On July 5, 2011, Mr. Noles
underwent an MRI of his thoracic spine.  Per the
radiologist’s report, this MRI showed, “Mild
thoracic disk disease without evidence of cord
pathology or nerve root impingement.  Normal
alignment and no evidence of acute compression
fracture.”  Also, on this report, the radiologist
stated there were mild circumferential bulging
annular are present at levels T7-8, 8-9, 9-10 and
10-11.  Mr. Noles was then referred to Brent
Sprinkle, D.O. at Arkansas Specialty Orthopedics
in Little Rock, Arkansas....On October 31, 2011,
Mr. Noles underwent an FCE.  Per the FCE report,
Mr. Noles gave a reliable effort with 55 of 55
consistency measures within expected limits.
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Overall, the FCE demonstrated Mr. Noles had the
ability to perform work in the MEDIUM
classification of work.  Mr. Noles saw Dr.
Sprinkle for follow-up evaluation on November 8,
2011.  On that date, Dr. Sprinkle recommended Mr.
Noles return to full duty work with no permanent
restrictions.  Dr. Sprinkle placed Mr. Noles at
maximum medical improvement with 0% impairment
despite objective findings on the thoracic MRI of
degenerative disc disease and multi-level bulging
discs.  Mr. Noles says he had worked at Hot
Springs Village for 11 years prior to his injury. 
He says he attempted to return to work after Dr.
Sprinkle release[d] him to regular duty.  Mr.
Noles says when he returned to work, he had
to perform heavy work, and he was unable to
perform this heavy type of work.  Mr. Noles says
he took 12 weeks of FMLA from December 2011 to
April 2012.  He says he was terminated from Hot
Springs Village Property Owners Association in
April 2012 secondary to “job abandonment”, per Mr.
Noles.  He has not worked since then.  Currently,
Mr. Noles says he is continuing to experience pain
in his right lower thoracic and lumbar region....

IMPRESSION:
1.  This is a 41-year-old man with chronic right
lower thoracic and lumbar spine pain status-post
work-related injury on March 21, 2011.
2.  Degenerative disc disease of his lower
thoracic spine with mild disc bulges at T7-8, T8-
9, T9-10 and T10-11.  

PLAN:
1.  Today, I did talk to Mr. Noles about the
findings on his thoracic MRI dated July 5, 2011. 
I told him, in my medical opinion, the bulging
discs were at least 51% related to his initial
work-related injury on March 21, 2011.  In my
medical opinion, he is also entitled to an
impairment rating as a result of the injuries he
sustained on March 21, 2011.  According to the
American Medical Association’s Guides to the
Evaluation of Permanent Impairment, 4th Edition,
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page 113, Table 75, Mr. Noles has a 5% whole
person impairment to his thoracic spine as a
result of the injury he sustained to his thoracic
spine on March 21, 2011.  
2.  Concerning Dr. Sprinkle’s noted (sic) dated
October 12, 2011, where he stated, “I just do not
think diffuse bulging discs are an indication for
thoracic epidural”, in my medical opinion, I feel
Mr. Noles may benefit from thoracic epidural(s),
much more than he benefitted from trigger point
injections to his “right thoracic rhomboid
paraspinals”.
3.  Concerning treatment options, I recommend a
series of three T10-T11 epidural steroid
injections under fluoroscopic guidance followed by
12 sessions of manual, hands-on physical therapy
to include, but not limited to, assage,ultrasound,
electrical stimulation and stretch program.  Mr.
Noles’ prognosis is guarded at this time.
4.  My clinical notations regarding Mr. Wendel
Noles are supported by objective findings and are
stated within a reasonable degree of medical
certainty.
5.  Mr. Noles appears to understand and agrees
with this plan.

The parties have stipulated that the respondents

controverted additional treatment recommended by Dr.

Wilbourn.  

A pre-hearing order was filed on March 27, 2013.  The

claimant contended that he “injured his back lifting a

lawnmower.  He was treated conservatively but remains

symptomatic.  He seeks payment of TPD benefits from _____ to

_____ at a compensation rate of $_____; additional medical

treatment as recommended by Dr. Wilbourn and controverted by
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the respondents; and attorney’s fees.”  The respondents

contended that “all appropriate benefits have been paid. 

The claimant has had adequate medical treatment with

physical examinations, medication, physical therapy, and

diagnostic testing.  An April 26, 2011 lumbar MRI was

normal; a May 3, 2011 thoracic CT scan showed calcification

at L3-5; a July 5, 2011 thoracic MRI scan was normal except

for multi-level degenerative disc disease, and a September

30, 2011 bone scan was normal.  After a valid Functional

Capacity Evaluation (FCE) on October 31, 2011 showed the

claimant was able to work in the medium category (up to 60

lbs.), Dr. B. Sprinkle released him to return to work on

November 8, 2011 with a 0% rating.  It is Dr. Sprinkle’s

opinion that the claimant suffered an aggravation of a pre-

existing condition (degenerative disc disease).  The

respondents also contend the claimant is not entitled to TPD

benefits.  Work was made available to the claimant within

his restrictions but he chose to take leave under FMLA.”  

The parties agreed to litigate the following issues:

“Temporary partial disability (TPD) benefits pursuant to

Ark. Code Ann. §11-9-520; additional medical treatment; and

attorney’s fees.  All other issues are reserved.”
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The parties deposed Dr. Sprinkle on May 9, 2013.  The

respondents’ attorney questioned Dr. Sprinkle:

Q.   Now, the risks versus the benefits of a       
     thoracic epidural - 

    
A.   Okay.

Q.   - you said you did not think those were
appropriate for diffuse bulging discs?

A.   That’s correct.

Q.  And that - why is that?  If you would, please 
explain that.

A.   So a bulging disc is commonly seen in the
general population.  Most everyone by their
mid-thirties has some type of bulging disc,
and so that vast majority of them are not
symptomatic in that they don’t cause
symptoms.  And so an epidural steroid
injection, especially in the thoracic spine,
has considerable risk because the needle is
going into the spinal canal.  A very, very
tiny distance away is the spinal cord.  So
there’s a risk of paralysis, of infection. 
And there’s a risk of bleeding.  Particularly
in that area if there’s bleeding, there’s no
room for that blood to expand.  So if there
was a bleeding to occur, it could result -
there’s a higher chance that could result in
a spinal cord injury.

Q.  Okay. 

A.   And so in my opinion the low potential for
benefit from that injection versus the risks,
I didn’t feel like it was a good option for
the patient.
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A hearing was held on June 28, 2013.  At that time, an

administrative law judge announced that the claimant

withdrew his request for temporary partial disability

benefits, and that the claimant contended he was entitled to

temporary total disability benefits “from January 30th to a

date yet to be determined.”  The claimant testified that he

had never completely recovered after the compensable injury. 

The claimant compared his pain to “a real bad toothache,

about that far down, right in the middle of my back

(indicating).”  The claimant testified that he had

difficulty in physical activities such as lifting, bending,

stooping, getting dressed, and walking.  The claimant

testified that he did not think he was physically able to

return to work.         

An administrative law judge filed an opinion on

September 26, 2013.  The administrative law judge found,

among other things, that the claimant proved he was entitled

to additional medical treatment and temporary total

disability benefits.    

The respondents appeal to the Full Commission.

II.  ADJUDICATION

A.  Temporary Disability
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Temporary total disability is that period within the

healing period in which the employee suffers a total

incapacity to earn wages.  Ark. State Hwy. Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  “Healing

period” means “that period for healing of an injury

resulting from an accident.”  Ark. Code Ann. §11-9-

102(12)(Repl. 2002).  The healing period is that period for

healing of the injury which continues until the employee is

as far restored as the permanent character of the injury

will permit.  Arkansas Highway & Transp. Dep’t v.

McWilliams, 41 Ark. App. 1, 846 S.W.2d 670 (1993).  The

determination of when the healing period has ended is a

question of fact for the Commission.  Mad Butcher, Inc. v.

Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).  The

persistence of pain is not sufficient in itself to extend an

employee’s healing period.  Id.  

An administrative law judge found in the present

matter, “4.  The claimant is entitled to temporary total

disability benefits from January 30, 2013, to a date yet to

be determined, as he was unable to work and remained in his

healing period.”  The Full Commission does not affirm this

finding.  The Full Commission reviews an administrative law
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judge’s decision de novo, and it is the duty of the Full

Commission to conduct its own fact-finding independent of

that done by an administrative law judge.  Crawford v. Pace

Indus., 55 Ark. App. 60, 929 S.W.2d 727 (1996).  The Full

Commission makes its own findings in accordance with the

preponderance of the evidence.  Tyson Foods, Inc. v.

Watkins, 31 Ark. App. 230, 792 S.W.2d 348 (1990).

The Full Commission finds in the present matter that

the claimant did not prove he was entitled to temporary

total disability benefits beginning January 30, 2013.  The

parties’ stipulations indicated that the claimant sustained

a compensable injury to his thoracic and lumbar spine on

March 21, 2011.  A physician’s assistant assessed low back

strain on March 21, 2011.  The claimant was placed on work

restrictions but did not immediately return to work.  The

clamant was provided medical treatment, including physical

therapy.  Dr. Atta’s impression in May 2011 was right

paralumbar muscle strain.  Dr. Larey diagnosed

“thoracolumbar strain” in July 2011.  The claimant testified

that he returned to light-duty work but that the condition

of his back worsened.  Dr. Sprinkle began treating the

claimant’s thoracic and lumbar symptoms in August 2011.  The
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claimant was provided continued physical therapy and

injection treatment.  The claimant was discharged from

physical therapy on September 30, 2011.

Dr. Sprinkle reported on October 12, 2011 that the

claimant had reached maximum medical improvement.  A

Functional Capacity Evaluation on October 31, 2011 indicated

that the claimant was able to perform Medium-level work. 

Dr. Sprinkle again stated on November 8, 2011 that the

claimant had reached maximum medical improvement.  Dr.

Sprinkle assigned 0% permanent anatomical impairment.  The

parties stipulated that the claimant returned to work for

the respondent-employer, and the claimant agreed on cross-

examination that he returned to work for a time after

participating in the Functional Capacity Evaluation.  The

claimant subsequently received a change of physician from

Dr. Sprinkle to Dr. Wilbourn.  Dr. Wilbourn opined, among

other things, that the claimant had sustained a permanent

anatomical impairment as a result of the March 21, 2011

compensable injury.

Permanent impairment is any functional or anatomical

loss remaining after the healing period has been reached. 

Johnson v. General Dynamics, 46 Ark. App. 188, 878 S.W.2d
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411 (1994).  In the present matter, Dr. Wilbourn opined on

January 30, 2013 that the claimant had sustained a permanent

anatomical impairment.  Dr. Sprinkle had previously opined

that the claimant had reached maximum medical improvement

for his compensable injury.  The Full Commission finds that

the claimant did not continue within a healing period for

his compensable injury at any time on or after January 30,

2013.  Temporary total disability cannot be awarded after

the healing period has ended.  Elk Roofing Co. v. Pinson, 22

Ark. App. 191, 737 S.W.2d 661 (1987).  The Full Commission

therefore finds that the claimant did not prove he was

entitled to temporary total disability benefits beginning

January 30, 2013.  The claimant did not prove that he

remained within a healing period, or that he was totally

incapacitated from earning wages, at any time beginning

January 30, 2013. 

B.  Medical Treatment

The employer shall promptly provide for an injured

employee such medical treatment as may be reasonably

necessary in connection with the injury received by the

employee.  Ark. Code Ann. §11-9-508(a)(Repl. 2002).  The

employee has the burden of proving by a preponderance of the
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evidence that medical treatment is reasonably necessary. 

Stone v. Dollar General Stores, 91 Ark. App. 260, 209 S.W.3d

445 (2005).  Preponderance of the evidence means the

evidence having greater weight or convincing force. 

Metropolitan Nat’l Bank v. La Sher Oil Co., 81 Ark. App.

269, 101 S.W.3d 252 (2003).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Wright Contracting Co. v. Randall, 12 Ark. App.

358, 676 S.W.2d 750 (1984).  

An administrative law judge found in the present

matter, “3.  The treatment proposed by Dr. Wilbourn is

reasonable and necessary in relation to the compensable

injury sustained under Ark. Code Ann. §11-9-508.”  The Full

Commission affirms this finding.  As we have discussed at

length, the parties stipulated that the claimant sustained a

compensable injury to his thoracic and lumbar spine on March

21, 2011.  The claimant was subsequently treated with

medication, physical therapy, injections, and diagnostic

testing.  Dr. Sprinkle opined on November 8, 2011 that the

claimant had reached maximum medical improvement.  Dr.

Sprinkle released the claimant from further treatment.  The

claimant then obtained a change of physician to Dr.
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Wilbourn.  Dr. Wilbourn recommended epidural steroid

injections and additional physical therapy.  The claimant

testified that he continued to suffer from chronic pain in

his back.  It is within the Commission’s province to weigh

all of the medical evidence and to determine what is most

credible.  Minnesota Mining & Mfg. v. Baker, 337 Ark. 94,

989 S.W.2d 151 (1999).  In the present matter, the Full

Commission finds that the claimant proved he was entitled to

additional treatment as recommended by Dr. Wilbourn.  We

recognize our finding that the claimant reached the end of

the healing period for his compensable injury no later than

January 30, 2013.  Nevertheless, it is well-settled that a

claimant may be entitled to ongoing medical treatment after

the healing period has ended, if the medical treatment is

geared toward management of the claimant’s injury.  Patchell

v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184 S.W.3d 31

(2004).  The Full Commission finds that Dr. Wilbourn’s

recommendation of additional treatment is geared toward

management of the claimant’s March 21, 2011 compensable

injury.

Based on our de novo review of the entire record, the

Full Commission finds that the claimant did not prove that
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he was entitled to temporary total disability benefits on or

after January 30, 2013.  The claimant did not prove that he

remained within a healing period on or after January 30,

2013, or that he was totally incapacitated from earning

wages at any time on or after January 30, 2013.  The

claimant proved by a preponderance of the evidence that he

was entitled to additional medical treatment as recommended

by Dr. Wilbourn on January 30, 2013.  The claimant proved

that he was entitled to a series of three epidural steroid

injections and a program of physical therapy as recommended

by Dr. Wilbourn on January 30, 2013.

For prevailing in part on appeal, the claimant’s

attorney is entitled to a fee of five hundred dollars,

pursuant to Ark. Code Ann. §11-9-715(b)(Repl. 2002).  The

Full Commission notes that the parties agreed to litigate

the issues of temporary disability benefits, additional

medical treatment, and fees for legal services.  The parties

expressly agreed to reserve all other issues.  The Full

Commission therefore makes no findings regarding whether or

not the claimant is entitled to benefits related to

permanent anatomical impairment or wage-loss disability. 
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IT IS SO ORDERED.                

                                                       
                        A. WATSON BELL, Chairman

Commissioner McKinney concur, in part, and dissent in part.

CONCURRING AND DISSENTING OPINION

                      I must respectfully dissent, in part, and concur,

in part, with the majority opinion.  Specifically, I find

that the claimant has failed to prove entitlement to any

additional benefits.  

         The claimant bears the burden of proof in

establishing entitlement to benefits under the Arkansas

Workers’ Compensation Act and must sustain that burden by a

preponderance of the evidence.  Dalton v. Allen Engineering

Co., 66 Ark. App. 201, 989 S.W.2d 543 (1999); Morrow v.

Morrow, 5 Ark. App. 260., 635 S.W.2d 823 (1982).  Further,

pursuant to Ark. Code Ann. §11-9-508(a),  medical benefits

owed under the Workers’ Compensation Act are only those that

are reasonable and necessary. Id.

         As between medical opinions, the Commission has a

duty to translate the evidence on all the issues before it

into findings of fact.  Stone v. Dollar General Stores, 91
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Ark. App. 260, 209 S.W.3d 445 (2005); Weldon v. Pierce Bros.

Const. Co., 54 Ark. App. 344, 925 S.W.2d 179 (1996). 

Moreover, the Commission has the authority to resolve

conflicting evidence and this extends to medical testimony. 

Foxx v. American Transp., 54 Ark. App. 115, 924 S.W.2d 814

(1996).  The Commission has the duty of weighing the medical

evidence as it does any other evidence, and the resolution

of any conflicting medical evidence is a question of fact

for the Commission to resolve.  Emerson Electric v. Gaston,

75 Ark. App. 232, 58 S.W.3d 848 (2001); CDI Contractors

McHale, 41 Ark. App. 57, 848 S.W.2d 941 (1993); McClain v.

Texaco, Inc., 29 Ark. App. 218, 780 S.W.2d 34 (1989).

         In this claim, the opinions of two physicians

clearly contradict one another.  On one hand, the claimant’s

treating physician, Dr. Sprinkle, attributes his ongoing

symptoms to his pre-existing degenerative disc disease,

while, on the other hand, the claimant’s consulting

physician, Dr. Wilbourn, opines that all of the claimant’s

current symptoms, as well as his bulging thoracic discs, are

related to his March, 2011, work-related lumbar strain. 

Thus, while Dr. Sprinkle opines that the claimant suffered a

temporary aggravation of his pre-existing condition in March
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of 2011, and that any current symptoms he may have are

unrelated, Dr. Wilbourn suggests that the claimant’s lumbar

strain injury resulted in a permanent physical impairment

rating with ongoing symptoms in his thoracic spine.

         While it is commonly known that back strains can

take from weeks to months to heal, depending on the severity

of the strain, it is also well known that such conditions

are temporary, as opposed to chronic.  And, while a pre-

existing condition such as degenerative disc disease can be

aggravated by a strain so as to manifest symptoms, it is

also commonly known that degenerative disc disease is a

condition that usually develops over a period of time as a

person ages, rather than being the result of an acute event. 

Moreover, it is well-known that obese individuals are more

likely to have symptoms of degenerative disc disease,

especially if they engage in repeated, heavy physical work.

         The record demonstrates that the claimant is

morbidly obese, and that his work for the respondent-

employer often involved heavy, manual labor.  Therefore,

while I do not discount that the process of degeneration can

begin with an acute injury, I am not persuaded that is the

case in this claim.  Rather, based upon the preponderance of
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the evidence, to include the results of several objective

diagnostic studies, I find that the claimant suffered a

temporary aggravation of a pre-existing condition in the

form of a lumbar strain from lifting a heavy mower on March

21, 2011.  I further find that the claimant’s lumbar strain

has since resolved, and that any symptoms he may have now

are unrelated to that incident. 

         First, I note that there is no evidence that the

claimant fell, twisted, jarred, or otherwise sustained an

acute injury to any section of his spine on March 21, 2011. 

Rather, the record demonstrates that while the claimant was

attempting to dislodge a lawn mower from a trailer, he

experienced a “shooting pain” from his mid to lower back. 

The claimant stated that although he continued to work, this

pain grew worse, causing him to seek medical attention.  His

examination at St. Joseph’s Mercy Business Health clinic

later that same day resulted in a diagnosis of right lower

lumbar strain with right lower extremity radiculopathy

syndrome.  Thereafter, the claimant continued to receive

medical treatment for this condition at the St. Joseph’s

Mercy clinic, to include physical therapy.  The claimant was

eventually referred for an MRI of his lumbar spine and a CT
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scan of his thoracic spine.  These two diagnostic studies

failed to show that the claimant suffered from any acute

pathology.  Rather, it was determined by these tests that

the claimant had degenerative disc disease, which became

symptomatic as a result of his back strain.  However, by May

31, 2011, the claimant reported improvement in his condition

to the point that he no longer required prescription

medications.  In addition, the claimant felt that he could

return to full, unrestricted duty at that time. 

Approximately one month later, the claimant returned to the

clinic with “new symptoms” after having worked for

approximately two weeks.  Although the claimant continued to

experience primarily thoracic symptoms thereafter, an MRI of

the claimant’s thoracic spine conducted on July 5, 2011,

revealed “some minimal disk bulging of the lower thoracic

spine, but really nothing of significance.”  

         On July 25, 2011, Dr. Larey noted that he had a

long discussion with the claimant regarding degenerative

disc diseases.  More specifically, Dr. Larey explained to

the claimant that the findings on his MRI were common, and

that his condition did not require surgery.  When upon Dr.

Sprinkle’s assessment of the claimant he found no acute
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pathology, Dr. Sprinkle treated the claimant with

conservative measures appropriate for his condition.  A

series of x-rays and one bone scan later, Dr. Sprinkle

opined that the claimant’s work injury was a temporary

aggravation of pre-existing degenerative disc disease to

which any objective symptoms the claimant might still be

having were not related.  Therefore, on October 12, 2011,

Dr. Sprinkle declared the claimant to be at maximum medical

improvement with no permanent physical impairment as a

result of his March 21, 2011, lumbar strain, and he referred

him for a functional capacity evaluation.  That study showed

that the claimant could work in the medium category and

occasionally lift up to 60 pounds.  Instead of returning to

work, however, the record shows that the claimant, who had

been on FMLA, abandoned his job with the respondent-employer

which resulted in his discharge in April 2012.  Further, the

record demonstrates that from November of 2011, through

April of 2012, the claimant’s primary health issue was high

blood pressure.  It was not until January of 2013 that the

claimant sought additional treatment for his back with Dr.

Wilbourn.  As previously discussed, Dr. Wilbourn opined that

the claimant’s, by then, chronic symptoms and bulging
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thoracic disks were primarily caused by his low back strain

injury almost two years prior.  This, in spite of the fact

that none of the claimant’s objective diagnostic tests

revealed acute pathology in the claimant’s back.  In the

absence of objective proof otherwise, the claimant’s

symptoms, to include lumbar pain and spasms contemporaneous

with the claimant’s injury, support the claimant’s initial

diagnosis - right low back strain with right lower extremity

radiculopathy and right sciatic area pain.  This diagnosis

is further supported by Dr. Sprinkle’s assessment and

treatment of the claimant’s condition. 

         Based on the above and foregoing, I assign more

weight to the opinion of Dr. Sprinkle, than to the opinion

of Dr. Wilbourn, whom I note did not treat the claimant

until nearly two years after his accident.  Further, I find

that the record supports the conclusion that the claimant,

who has pre-existing degenerative disc disease, suffered a

temporary low back strain in March of 2011; that he became

asymptomatic by May of 2011; and, that the symptoms and

treatment he has sought since that time have been for his

thoracic degenerative disc disease, and are, thus,

unrelated.  Therefore, I must respectfully dissent from the
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finding that the claimant is entitled to additional medical

treatment.

         Since I find that the claimant’s present symptoms

and treatment are not related to his compensable injury, I

concur with the finding that the claimant did not prove that

he remained within his healing period or that he was totally

incapacitated from earning wages as a result of his

compensable injury beginning January 30, 2013.   

         Therefore, for those reasons stated herein, I

concur, in part, and dissent, in part, from the majority

opinion.  

                                         
  KAREN H. MCKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in part.

CONCURRING AND DISSENTING OPINION

         After my de novo review of the entire record, I

concur in part with, but must respectfully dissent, in part,

from the majority opinion.  The claimant sought additional

medical and indemnity benefits for his compensable back

injury.  The majority awarded additional medical benefits,
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with which I agree, but denied additional temporary total

disability benefits, with which I disagree.

         The claimant sustained an injury on March 21, 2011,

when he lifted a lawn mower, causing pain in his low right

back radiating into his right buttock.  Muscle spasms were

observed by his physicians between March 21 and July 25,

2011.  Dr. Larey continued the claimant’s physical therapy

and restricted him from operating the tractor, as it had

“aggravated this prior injury.” He observed muscle spasms in

July.  The claimant was next directed to see Dr. Sprinkle in

August, who observed trigger points and performed

injections.  On October 12, 2011, Dr. Sprinkle observed

trigger points, but declared the claimant at “maximum

medical improvement from a non-operative standpoint.” 

Between November 2011 and February 2013, the claimant was

treated regularly for the same complaints.  Paraspinous

tenderness throughout his thoracic and lumbar spine was

observed, and new MRIs were recommended more than once.

         The claimant saw Dr. Wilbourn pursuant to a change-

of-physician order on January 30, 2013.  He stated that the

claimant was entitled to a permanent anatomical impairment

rating of 5% to the body as a whole, according to the
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Guides.  However, he went on to recommend epidural steroid

injections as well as “manual, hands-on” physical therapy.

         I must disagree with the majority’s finding that

the claimant is not within his healing period, because of

Dr. Wilbourn’s opinion regarding permanent impairment.  The

healing period has not ended so long as treatment is

administered for the healing and alleviation of the

condition.  Luten v. Xpress Boats, 103 Ark. App. 24

(2008)(citing Breakfield v. In & Out, Inc., 79 Ark. App.

402, 88 S.W.3d 861 (2002)).  

         Dr. Wilbourn’s opinion first states that the

claimant has an impairment, and of course, a permanent

anatomical impairment implies a finding of maximum medical

improvement.  However, Dr. Wilbourn went on to recommend

active treatment in the form of epidural injections and

manual physical therapy, indicating that the claimant has

not yet reached the end of his active treatment options.  In

Amaya v. Newberry's 3N Mill, 102 Ark. App. 119 (April 9,

2008), the Court of Appeals reversed the Commission's

determination that a claimant's healing period had ended

when the physician who stated that a claimant had reached

maximum medical improvement also stated he should receive
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injections for his back.  Likewise in Southeast Arkansas

Farmers Assoc. v. Walton, 267 Ark. App. 1118, 597 S.W.2d 603

(1980), it was found that the healing period did not end

when a treating physician had indicated that a claimant

could return to work but that further treatment would be

required.

         Importantly, in Amaya, supra, the court noted that

epidural injections are active treatment and not merely pain

management.  Therefore, the permanent anatomical impairment

rating was premature and not sufficient evidence to

determine that the claimant has reached maximum medical

improvement.  The claimant has not yet left his healing

period. 

         I would award the claimant temporary total

disability benefits from January 30, 2013 to a date yet to

be determined. 

         For the foregoing reasons, I concur in part with,

but must respectfully dissent, in part, from the majority

Opinion. 

 ______________________________
PHILIP A. HOOD, Commissioner
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