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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. F404691

JAMES A. NICHOLS, EMPLOYEE  CLAIMANT

MICRO PLASTICS, INC., EMPLOYER RESPONDENT No. 1

TRAVELERS INSURANCE COMPANY,
CARRIER/TPA RESPONDENT NO. 1

DEATH & PERMANENT TOTAL DISABILITY 
TRUST FUND RESPONDENT NO. 2

OPINION FILED JUNE 18, 2014

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE FREDERICK S.
"RICK" SPENCER, Attorney at Law, Mountain Home,
Arkansas.

Respondents No. 1 represented by the HONORABLE PHILLIP
P. CUFFMAN, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE CHRISTY L.
KING, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed February 14, 2014.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’
Compensation Commission has
jurisdiction of the within
claim.
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2. The employee-employer-insurance carrier
relationship existed on the date of
injury, which was May 12, 1994.

3. I hereby accept the aforementioned
stipulations.

4. The claimant’s Motion to Recuse is
denied. I find that the Arkansas Workers’
Compensation Act is constitutional.

5. I find that the claimant is entitled to
the maximum compensation rates for 1994
injury.

6. The claimant reached the end of his
healing period/maximum medical
improvement for his compensable back
injury on January 23, 2003.

7. The claimant failed to prove his
entitlement to an award or any additional
permanent physical impairment, over the
previously accepted 18% impairment
rating.

8. The claimant proved that he sustained
wage-loss disability in the amount of 32%
over and above his 18% permanent
anatomical impairment.

9. The claimant’s attorney is entitled to a
controverted attorney’s fee on the
indemnity benefits awarded herein.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the
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findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the entire record,

I must dissent from the majority opinion, because I

would award permanent total disability.

The claimant sustained a compensable injury to

his low back while handling a box of scrap steel on May

12, 1994.  The claimant underwent three surgical

procedures as a result of the injury.  He required three

surgeries because he only had brief periods of relief,
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before his symptoms worsened, after each surgery.  He

had a laminectomy on August 3, 1994, and again on

October 30, 1995.  He underwent a laminectomy and fusion

on August 6, 1995.  Each of these surgeries was accepted

and paid by the respondents.  Each surgery required a

recovery period and physical therapy, after which time

he returned to work.  The claimant worked for eight

years following his injury.  The claimant was diagnosed

with failed back syndrome secondary to three failed

surgeries.  He was worse after the surgeries.  He

resigned his employment on October 4, 2002, due to his

intolerable and intractable pain, and he had not

received any benefits since that time.  The claimant

explained that since October 4, 2002, his condition had

become worse.  He had more knee and back pain, for which

he took more medication.

Arkansas Workers’ Compensation law provides

that when an injured worker’s disability condition

becomes stable and no further treatment will improve

that condition, the disability is deemed permanent.  A

worker who sustains an injury to the body as a whole may

be entitled to wage-loss disability in addition to his

anatomical loss.  Glass v. Edens, 233 Ark. 786, 346
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S.W.2d 685 (1961).  The wage-loss factor is the extent

to which a compensable injury has affected the

claimant’s ability to earn a livelihood.  Emerson

Electric v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848

(2001).  In order to be entitled to any wage-loss

disability in excess of permanent physical impairment,

the claimant must first prove by a preponderance of the

evidence that he sustained permanent physical impairment

as a result of the compensable injury.  Wal-Mart Stores,

Inc. v. Connell, 340 Ark. 475, 10 S.W.3d 727 (2000);

Needham v. Harvest Foods, 64 Ark. App. 141, 987 S.W.2d

278 (1998).  If the employee is totally incapacitated

from earning a livelihood at that time, he is entitled

to compensation for permanent and total disability.   

See Minor v. Poinsett Lbr. & Mfg. Co., 235 Ark. 195, 357

S.W.2d 504 (1962).  Objective and measurable physical or

mental findings, which are necessary to support a

determination of “physical impairment” or anatomical

disability, are not necessary to support a determination

of wage-loss disability.  Arkansas Methodist Hosp. v.

Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993).

The Commission is charged with the duty of

determining disability.  Cross v. Crawford County
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Memorial Hospital, 54 Ark. App. 130, 923 S.W.2d 886

(1996).  In determining the extent of permanent

disability, the Commission may consider, in addition to

the evidence of permanent anatomical impairment,

claimant’s general health, age, education, work

experience, attitude, interest in rehabilitation, degree

of pain, and any other matters reasonably expected to

affect his future earning capacity.  Ark. Code Ann. Sec.

11-9-522(b)(1); Glass, supra; Oller v. Champion Parts

Rebuilders, Inc., 5 Ark. App. 307, 635 S.W.2d 276

(1982); Arkansas Wood Products v. Atchley, 21 Ark. App.

138, 729 S.W.2d 428 (1987).

The claimant sustained a permanent anatomical

impairment of at least 18%, after a significant back

injury and three failed back surgeries, resulting in

failed back syndrome with low back pain and radicular

pain into the left leg.  This has resulted in some

depression, physical limitations, pain and 

hypotestosterone.

The claimant was fifty-six years old at the

time of the hearing.  He was in his mid-thirties when he

was injured.  He continued to work until 2002 when he

was forty-four years old.  He has not worked since then. 
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The claimant has been off work, according to Dr.

Burnett’s instructions, since 2003, other than a few

months of release to light-duty work.  Fifty-six is not

old.  However, the claimant has not worked in more than

twelve years, and furthermore, at fifty-six years of

age, the claimant does face competition from much

younger workers without physical limitations and with

current technological skills.  

The claimant has a high school education and

four years of military service, from more than thirty

years ago.  He developed some computer skills in the

service, but he had not maintained or updated those

skills.  

The claimant’s job was not particularly

strenuous, but, after eight years of intractable pain,

the claimant was no longer able to tolerate the work. 

He did not have transferable skills, as the tool-making

job was the only job he knew.  He explained that he told

the machine what to make, fed the steel into the

machine, waited for the machine to finish, removed the

finished piece, and started the process all over again. 

His work history was limited to machine work, as he had

done for the respondent-employer.  He testified that
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this was the only work he knew. While much seems to be

made of his computer skills, the claimant’s job required

entering some information about the job specifications

into a computerized machine that then carried out the

instruction.  There is no evidence suggesting that the

claimant was involved in computer programming or coding

or that this type of work was transferable to any other

occupation.  In fact, the vocational specialist did not

identify any transferable skills.

The majority, in affirming and adopting the

opinion of the Administrative Law Judge, found that the

claimant had a lack of interest in returning to the

workforce.  This is a faulty conclusion.  First, the

claimant did return to the workforce for eight years,

despite the need for three surgeries, after each of

which he experienced only a brief improvement and then a

significant and unrelenting worsening of his symptoms. 

Yet, for eight years, he worked with that pain, until it

finally became intolerable.  So, the claimant

demonstrated a willingness to work.  The claimant’s

physician took him off work in early 2003, and other

than a few months in which his physician placed his

restrictions at light duty, he has remained restricted,
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by doctor’s orders, from any work.  If the claimant’s

doctor told him not to work, his compliance should not

be held against him as a sign of a lack of interest in

work, especially in light of his return to work for an

extended time and the failure of his back treatments.

It is difficult to conceive of a situation in

which a person who is permanently totally disabled

according to his treating physician and a vocational

specialist, who is on powerful pain relievers which do

not control his pain, and who is limited in his ability

to sit or stand for more than fifteen minutes at a time,

would be able to demonstrate a willingness to return to

work, whether that willingness existed or not.  The

claimant worked for eight years after a significant

injury and three significant and useless surgeries. 

Considering his lack of success after his surgeries, and

the fact that he had returned to work after each one,

the fact that he finally left that job seems like an

exercise of wisdom, not some demonstration of

shiftlessness.  Importantly, when asked if he had looked

for work and if he felt there was work he could do, he

said, “No, and according to speaking with Sarah [the

vocational expert], she didn’t know anything that I’d be
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capable ... of doing either.”

The claimant testified that he sought out the

vocational expert to see what he could do, evidencing

his interest in rehabilitation.  Her conclusions,

coupled with Dr. Burnett’s opinion that he is totally

disabled, doused any hope in that direction.  The

claimant has shown that he was interested in returning

to work and in rehabilitation until that time that

returning to work was no longer an option for him.

As noted, the claimant testified that he went

to Sarah Moore, vocational expert, about rehabilitation. 

After her evaluation in August 2012, which took into

account age, education, medical history, work experience

and transferable skills, and remaining physical

capacity, she did not think he could return to work,

with or without retraining.  The physical limitations

identified by the expert are identical to the

limitations shown in the medical records and physical

therapy assessments.  She wrote:

I do not believe Mr. Nichols could sustain
competitive employment due to the need for
frequent unscheduled breaks to manage his pain
and excessive absences from work when his pain
is severe.  His needs would exceed employer
tolerances in a competitive work environment.
Based upon his limitations, I do not believe
further education or training would enhance
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his employability significantly.

Conclusions: It is my opinion that Mr. Nichols
is unable to obtain and/or sustain competitive
employment based on the limitations and
factors discussed above. This opinion is
stated within a reasonable degree of
vocational rehabilitation certainty based on
information available to date.

The vocational analysis was based in part upon

the claimant’s reports of pain and limitation.  However,

those reports to the vocational expert are consistent

with his reports of worsening pain and limitation since

the original injury, found throughout the medical

record.  Those reports are also consistent with and

supported by the examinations of the claimant’s

physicians and physical therapists and with the

objective testing which was performed.  This is not a

situation where a claimant’s reports of limitations or

symptoms are inconsistent with the facts.  The claimant

could not sit through the entire hearing without needing

to stand due to pain.  There is nothing about the

vocational expert’s statement that the claimant cannot

get and keep meaningful employment with his need for

breaks and unscheduled absences, due to pain, that is

unreasonable or unfounded.  When considered against the

records which show that those limitations are founded in
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medical fact, the Commission can easily draw the

conclusion that the claimant would be unable to get and

keep a job.

The claimant was a tool maker for the

respondent-employer.  This was not a physically

demanding job.  He used a computer console to control a

machine which made molds.  The only physical aspect of

the work was to feed three-foot-long steel bars into the

molding machine and on occasion to perform machine

repairs.  This work became progressively more difficult

for him to perform.  The claimant performed his job as

long as he could, even with his pain, until he could not

do it anymore.  Between August 2, 2000 and April 25,

2002, his symptoms were largely unchanged.  He had low

back pain and hip pain which radiated into his left foot

and leg.  In April, he reported that his pain had

increased to a level of nine on a scale of one to ten. 

He explained that even when he was just sitting, waiting

for a part to run, then getting up to remove it from the

machine and to start another part, the job caused him

intolerable pain.  These facts emphasize the

significance of his limitations even when performing a

minimally physical job.
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The medical evidence supported by objective

findings supports not only the claimant’s impairment but

also his symptoms and reports of pain.  An MRI was

performed on April 29, 2002, showed bulging discs at L3-

4, L4–5 and L5S1, with post-surgical and degenerative

changes.  Dr. Bailey, a neurosurgeon, evaluated the

claimant on May 6, 2002.  He stated:

This is a 44 year old male who comes in with
low back pain, which is a stabbing pain in his
back.  He also has numbness in the left lower
leg with some clumsiness of the foot...

Range of motion of the back causes an
exacerbation of the symptoms particularly with
extension.  

Review of the [April 29, 2002] MRI shows a
plating procedure with titanium plates at L5-
S1. There is significant fibrosis at L5-S1 and
some degeneration at L4-5.  Clinically the
patient has osteoarthritis.  He will receive a
prescription for Voltaren.  The numbness in
his foot is due to scar tissue around the
nerve root and he will receive a prescription
for Elavil for that. The Elavil will be an
increasing dose.  The dose is extremely
variable and can vary between 10 and 150 mgs.
He should increase by one table per night
until he is really drowsy.  He was told he
will need to stay on this medicine for the
rest of his life.

On May 11, 2004, Dr. Burnett stated

unequivocally that the claimant was “no longer a

surgical candidate and is totally disabled.”  On October

28, 2008, Dr. Burnett noted worsening radiculopathy with
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diminished lumbar disc space.  On October 30, 2008, Dr.

Tullis, a neurosurgeon, diagnosed the claimant with

failed back syndrome.  He recommended a spinal cord

stimulator or pain management.  Electrodiagnostic

testing by Dr. Tullis showed chronic and acute

radiculopathic processes.  This is an objective finding

which supports the claimant’s complaints of pain.  We

are not left to rely only upon the claimant’s assertion

that he hurt. The electrodiagnostic tests prove it.

The majority, in affirming and adopting the

opinion of the Administrative Law Judge, found it

significant that there was no functional capacity

evaluation.  While a functional capacity evaluation is

an often helpful expert opinion, it is not conclusive

evidence of a claimant’s capacity to work.  Second

Injury Fund v. Exxon Tiger Mart, 70 Ark. App. 101, 15

S.W.3d 345 (2000).  The claimant resigned in 2002; his

physician took him off work in January 2003, and then

declared him 100% disabled.  There was no reason to

perform a functional capacity evaluation.  Such testing

is a tool, but not conclusive or required evidence of

disability.  The fact that Dr. Burnett did not order

such a test only underscores the depth of his conviction
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that the claimant was totally disabled.

I further note the Administrative Law Judge’s

statement, adopted by the majority, that no restrictions

had been placed upon the claimant.  This is untrue.  Dr.

Burnett took the claimant off work in January 2003.  He

restricted him to light duty in March 2003, and then

took him off work until February 2004, when he again set

restrictions of light duty in February and August 2004. 

Dr. Burnett stated that the claimant was disabled in May

and August 2005.  Dr. Burnett stated that the claimant

was 100% disabled in November 2005 and May 2006.  Dr.

Burnett stated he was disabled in August 2006.  Dr.

Burnett kept the claimant off work in October 2006 and

January and July 2007. Dr. Burnett stated the claimant

was 100% disabled in July 2007, January 2008 through

February 2010, and again through the date of the last

medical record presented at the hearing.  Dr. Burnett

did give work restrictions, which were to not work at

all. 

The claimant saw Dr. Burnett regularly from

2002 to 2013, for symptoms which did not improve.  Dr.

Burnett referred to his back pain and left leg pain as

“intractable” and “severe.” Dr. Burnett stated that the
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claimant had severe osteoarthritis as a result of the

three failed back surgeries.  Dr. Burnett referred to

the claimant’s disability as “total,” “complete,” and

“100%,” and stated that he was “totally disabled.”  In

March 2010, physical therapist Farley stated that the

claimant’s pain was severe to very severe, his

restriction of motion was severe, and his restriction of

function was severe.

The claimant testified that he is never pain

free.  His pain ranged from a five, on a scale of one to

ten, to where he could not move.  He took Oxycontin

twice a day for pain and Percocet four times a day for

breakthrough pain.  He used Lorazepam, which helped with

his leg pain.  He slept poorly.  He could not sleep

until he was exhausted.  He slept for approximately four

to five hours a night and wakened due to pain.  He

always felt “worn out” due to this lack of quality

sleep.  He took naps almost every day.  He was

productive for approximately one hour per day.  He and

his wife noted that he could use a riding lawn mower to

mow his yard, in a city lot.  It took about an hour to

finish.  He needed help to get back inside afterward and

two or three days of recuperation.  His son did all the
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lifting for the claimant.  He spent most of his time on

the couch, reading books and watching television.  He

slept on the couch for the two years prior to the

hearing, because his bed was too uncomfortable.  He had

never been able to pick up his grandchildren.  The

claimant could sit in a straight-backed chair for no

more than fifteen minutes.  If he was able to lean back

and elevate his legs, he could sit for an hour.  The

claimant had to stand at the hearing, due to pain.  He

could walk the length of a city block, and he could

stand no more than fifteen minutes. He could not carry

ten or twenty pounds.  He could not work eight hours a

day, five days a week.

The claimant’s wife has multiple sclerosis,

and he testified that his back and leg pain interfere

with his ability to take care of her.  She testified

that he did not lift her.  He turned her shower on and

off, but did not help her wash.  He brought her drinks a

couple of times a day.  He made simple meals in the

evening, using the microwave, because he could not do

more than that.  The claimant’s wife testified that she

had observed his condition worsen over time.  She

watched him struggle with his pain.  She stated that he
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could not do anything.  He used to fish and hunt, but he

could not do those things anymore.  He could no longer

participate in scouting activities.  Their son had to

move in to help. 

The claimant’s treating physician and a

vocational expert determined that the claimant was

totally disabled.  There is no evidence that the

claimant has any ability to perform meaningful work,

that his reported symptoms and limitations were not

precisely as he experienced, or that the claimant was in

any way untruthful.  There is no medical opinion

contradicting Dr. Burnett’s opinion that the claimant

was totally disabled since 2003.  There is no question

that the claimant is permanently totally disabled.

For an award of permanent benefits, the

compensable injury must be the major cause of the

disability or impairment.  If the injury combines with a

pre-existing disease or condition, or the aging process,

to cause or prolong the disability, permanent benefits

are available only if the compensable injury is the

major cause of the permanent disability or need for

treatment.  Ark. Code Ann. Sec. 11-9-102(4)(F)(ii). 

Major cause is defined as more than fifty percent (50%)
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of the cause.  Ark. Code Ann. Sec. 11-9-102(14).  The

only cause of the claimant’s disability ever mentioned

in the medical records is his intractable low back pain

and radicular left leg pain which is the direct result

of his compensable injury.  The record easily supports a

finding of major cause.

There is no question that the claimant is

intelligent. The question is, in his circumstances, is

he capable of earning a meaningful wage, and the

substantial evidence shows that the claimant is not.  I

would award the claimant permanent total disability

benefits.

I would also award the claimant’s attorney a

fee for prevailing on appeal. 

For the foregoing reasons, I must respectfully

dissent from the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


