
NOT DESIGNATED FOR PUBLICATION

BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. F306423

BILL NEAL, EMPLOYEE  CLAIMANT

NABHOLZ CONSTRUCTION, EMPLOYER RESPONDENT NO. 1

ST. PAUL INSURANCE COMPANY,
CARRIER/TPA RESPONDENT NO. 1

SECOND INJURY FUND RESPONDENT NO. 2

OPINION FILED MAY 1, 2014

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EDDIE H. WALKER,
JR., Attorney at Law, Fort Smith, Arkansas.

Respondents No. 1 represented by the HONORABLE GUY ALTON
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Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed December 17, 2013.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The stipulations agreed to by
the parties at the pre-hearing



Neal - F306423 2

conference conducted on August
14, 2013, and contained in a
pre-hearing order filed August
15, 2013, are hereby accepted
as fact.

2. Claimant has failed to prove by a
preponderance of the evidence that he is
entitled to additional benefits for wage
loss following his most recent surgery.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.
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IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the entire record,

I must dissent from the majority opinion.  The claimant

sustained a compensable injury in July 2001.  He

received a 2% permanent anatomical impairment to the

body as a whole, and the Second Injury Fund accepted

liability for 35% wage-loss disability.

The claimant remained symptomatic and required

surgery by Dr. Johnson.  The claimant was assessed with

an additional 12% permanent anatomical impairment to the

body as a whole, for which he sought additional

benefits.  The Administrative Law Judge found that he

did not prove he was entitled to additional wage-loss

benefits.  The claimant appealed this determination.  I



Neal - F306423 4

disagree with the majority’s affirmation of the

Administrative Law Judge’s opinion.

The Workers’ Compensation Act provides that

claimants with unscheduled injuries are entitled to

permanent partial disability benefits based upon the

proportionate loss of use of the body as a whole

resulting from the injury.  Ark Code Ann. Section 11-9-

522(a).  This is reflected in the permanent anatomical

impairment rating based upon the Guides to the

Evaluation of Permanent Impairment (4th Ed. 1993).  The

Commission may assess wage-loss disability benefits in

excess of that impairment, based upon such factors as

the employee's age, education, work experience, and

other matters reasonably expected to affect his or her

future earning capacity.  Ark. Code Ann. Sec. 11-9-

522(b)(1).  The Commission may reconsider the question

of functional disability and change a previously awarded

disability rating based on facts occurring since the

original disability determination if any party makes

application for reconsideration within one (1) year

after the occurrence of the facts.  Ark. Code Ann. Sec.

11-9-522 (d).
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On October 28, 2011, the claimant underwent

surgery at L4-5 and L5-S1.  The claimant saw Dr. Johnson

on December 5, 2011, with no post-operative pain but

some numbness on the soles of both feet.  He had

improvement in his right lower extremity pain.  He was

allowed to lift up to twenty pounds and to drive at that

time.  He saw Dr. Johnson again on March 8, 2012.  While

he was doing better, he had pain in his right hip.  He

had limited movement with flexion and extension of his

lumbar spine.  On September 6, 2012, he returned with

further gradual improvement.  He continued to have

limited movement with flexion and extension. He was

released at maximum medical improvement, given a 12%

impairment rating, and restricted to lifting less than

fifty pounds.

The evidence does show that the claimant

experienced improvement as a result of the 2011 surgery. 

However, “improvement” is a relative term, and the

claimant was clear that by the time surgery was planned,

his condition was intolerable, and that after the

surgery, any relief was an improvement.  Dr. Johnson’s

notes reflect that the claimant had right hip pain and
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continued limited flexion and extension.  The claimant

also testified that he had a backache which was

different from the back pain he had prior to the 2011

surgery.  He also had leg pain.  He was unable to tend a

garden.  The claimant explained that he worked as hard

as he could after 2005, and that his pain got worse and

worse.  He is legitimately fearful of physical work,

because physical work after his injury caused him

increased pain and the need for the significant surgery

performed in 2011. The claimant demonstrated his work

ethic by that very work between 2005 and 2011.   Lastly,

the claimant sustained an additional permanent

anatomical impairment according to Dr. Johnson, of

another twelve percent.  The claimant had a two percent

impairment, and then after surgery, he gained an

additional twelve percent.  

The claimant has sustained additional

impairment of at least twelve percent, based solely upon

Dr. Johnson’s 2012 rating.  When considered with all of

the factors to be considered, the claimant has obviously

sustained wage-loss disability of more than that.  

The issue of age has been raised.  It is
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certainly one of the factors which the Commission can

consider according to the statute, although there can be

no increase in wage-loss disability based upon a

claimant’s age.  Ark. Code Ann. Secs. 11-9-522(b)(1),

11-9-713(e).  The claimant’s need for the 2011 surgery

was not age but the compensable injury.  The claimant’s

2011 surgery - not his age - was the cause of the

additional 12% impairment rating.  The effects of aging

are not what is causing the claimant’s increase in wage-

loss disability.  The effects of the compensable injury

and consequential surgery are what has caused the

claimant’s increase in wage loss.  

The claimant’s education and work experience

have not changed since the assessment of the 35% wage-

loss disability.  However, as noted above, his permanent

anatomical impairment has increased 12%.  He had pain

across his back which caused him to have to rest.  He

had right hip pain.  He had limited back flexion and

extension.  He was unable to maintain a garden.  He was

unable to return to the work he had done previously.  He

had demonstrated, quite effectively, that pursuing the

kind of work he knew best caused him to develop
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worsening symptoms and to require major surgery.

The claimant’s circumstances have changed

significantly, with additional surgery, a significant

increase in anatomical impairment, limitations, symptoms

and legitimate caution, warranting an increase in his

wage-loss disability.

When considered together, all of these factors

require a finding that the claimant sustained wage-loss

disability in the amount of 75% in total.  Thirty-five

percent of that was decided at the 2005 hearing, and the

remaining forty percent is based upon the claimant’s

surgery, his remaining symptoms and limitation, his age

- in terms of employability, and his risk of re-injury.

For the foregoing reasons, I must dissent from

the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


