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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F903914

RONNIE J. NABORS, EMPLOYEE                     CLAIMANT

CONTINENTAL CONSTRUCTION COMPANY,
EMPLOYER   RESPONDENT 

TRAVELERS INSURANCE COMPANY,
INSURANCE CARRIER           RESPONDENT 
     

OPINION FILED JANUARY 17, 2014

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE M. SCOTT WILLHITE,
Attorney at Law, Jonesboro, Arkansas.

Respondents represented by the HONORABLE PHILLIP
CUFFMAN, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed August 22, 2013.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this
claim.

2. The stipulations agreed to by the
parties are hereby accepted as fact.
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3. The claimant has proven, by a
preponderance of the evidence, that he
sustained a low back injury arising out
of and during the course of his
employment with Continental Construction
Company as the result of a specific
incident on March 2, 2009, when he
slipped and fell on some ice while
walking to the employer’s work trailer. 
The claimant was performing employment
services at the time of his accident
because the evidence shows that the
employer required the claimant to show
an identification badge and put on
personal protection equipment prior to
entering the work premises.

4. Respondents are responsible for payment
of any outstanding medical and related
expenses for claimant’s March 2, 2009,
injury, including, but not limited to
reimbursement to the claimant for all
out-of-pocket medical expenses.

5. The claimant is entitled to temporary
total disability benefits for the period
beginning April 18, 2009, at which time
his employment was terminated, and
continuing through June 24, 2009, when
the claimant returned to work for
another employer.

6. Claimant’s attorney is entitled to a
controverted attorney’s fee pursuant to,
and limited by Ark. Code Ann. §11-9-715,
one-half (½) to be paid by the
respondents and one-half (½) to be paid
by the claimant out of benefits awarded
herein.

7. Additional issues are, by necessity,
specifically reserved.

 

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by
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a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the August 22, 2013,

decision of the Administrative Law Judge, including all

findings of fact and conclusions of law therein, and

adopt the opinion as the decision of the Full Commission

on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in
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accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

 
 
                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

I respectfully dissent from the majority

opinion finding that the claimant was performing

employment services when he slipped and fell on his way

to report for work. 

The facts here are fairly straightforward.  On

the morning of March 2, 2009, the claimant was walking

from his vehicle to the respondent-employer’s onsite

trailer when he slipped and fell in heavy snow, injuring

his back.  According to the claimant’s deposition

testimony of March 29, 2013, he attempted to call his

supervisor on the morning of March 2, 2009, in order to

see if he was to report to work.  When he saw that the

supervisor’s vehicle was gone from their apartment
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complex, the claimant “figured that I’d better go in to

work.”  The claimant offered a slightly different

version of this story at the hearing of July 25, 2013,

when he stated as follows:

Well, Jamie, our foreman, had
advised me that we may need to take
care of some business that could
have occurred over night before,
that we needed to be there in case
any kind of emergency help or
anything needed to be done there.

The claimant testified that this conversation took place

on the evening of March 1, 2009.  

Upon arriving at the plant where he was

working, the claimant parked his truck outside of the

fence, put on his personal protection equipment, and

slid his identity card at the gate.  He then proceeded

to walk towards the trailer in order to pick up his per

diem pay and begin his shift.  The claimant estimated

being about 50 feet from the trailer when the incident

occurred.

According to the claimant, he was an employee

of Continental, versus Zachery, who required their

employees to clock in by sliding their cards at the

gate.  Therefore, he would not actually sign in to begin

his shift until he got to Continental’s trailer and

signed the daily log.
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In deposition taken on March 29, 2013, the

claimant explained that Continental employees were paid

a daily per diem for each day they reported to work. 

They were issued one cheek weekly for their regular,

hourly pay plus per diem.  The claimant stated that he

was headed for the trailer in order to sign in so that

he would receive his per diem for that day when the

accident occurred.  The claimant stated that he

eventually made it to the trailer after slipping and

falling on the morning of March 2, 2009, and he reported

the incident to his supervisor.  Once in the trailer,

the claimant was informed that work that day had been

canceled due to the weather.  Thereafter, claimant

stated that he returned to his rented room and rested. 

When the claimant was too sore to get out of bed the

following morning, he sought medical treatment. 

The claimant agreed that at least one purpose

for going to the work trailer first thing each morning

was to sign in.  In addition to signing in and out, the

claimant stated that the work trailer was also used for

safety meetings, planning the work day, drawing for

random drug screens, and the “general things that a sub-

contractor is required to do by OSHA and other companies

they work under.”  The claimant explained that

Continental was one of a number of subcontractors
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working at that particular job site, and that each sub-

contractor had its own trailer.  The claimant stated

that although Continental employees were given a card,

they were instructed not to clock in at the gate since

that is where the Zachery employees clocked in.  The

claimant agreed that Zachery was the general contractor

for that particular job.  Rather than signing in at the

front gate, Continental employees signed in and out at

their designated work trailer.  The claimant stated that

all employees were required to have their safety

equipment on before entering the facility’s main gate,

regardless of who they worked for.  

The claimant testified that he continued to

work light-duty for the respondent-employer following

his accident, until he was discharged for non-injury

related reasons.  

The claimant testified that the accident of

March 2, 2009, happened between 6:30 and 7:00 a.m., the

latter being when his shift began.  Further, at the

hearing before the commission, the claimant testified

that he must have signed in on March 2, 2009, because he

was paid for two hours.  More specifically, the claimant

testified as follows:

Q. Okay. And were you on the clock
or were you being paid for that time
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- - at the time this accident took
place?

A. Well, I was sure that I would
have made it on time. I mean, I
wasn’t ever late. So I would have if
I would have made it [to the
trailer], but, yeah, they paid me
for that day because I did make it
to the trailer eventually.  

Witness for the respondent-employer, Eldon

Russell, testified at the hearing of July 25, 2013.  Mr.

Russell verified that the claimant was paid for two

hours on March 2, 2009.  Mr. Russell explained that

Continental employees reported to the work trailer each

morning to sign a sign-in sheet.  “If they weren’t

signed in,” explained Mr. Russell, “they didn’t get

paid.”  Mr. Russell stated that their work day on that

particular job began each morning at 7:00 a.m.  Mr.

Russell explained that even if an employee arrived to

the job-site early, he still signed in at 7:00 a.m.,

because “that’s what time we got paid for,”  In

addition, Mr, Russell stated that, as a preliminary

matter each day, once all Continental employees were

assembled in the trailer, they would have a safety

meeting.  Mr. Russell testified that a safety meeting

was not held on the morning of the claimant’s accident

because work was canceled that day due to the weather. 

Whereas the claimant testified that he had been
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instructed by his foreman the previous evening to come

to work on March 2, 2009, Mr. Russell could not verify

the accuracy of this statement.

The claimant’s testimony contradicted Mr.

Russell’s testimony concerning the specifics of signing-

in each morning.  According to the claimant, they did

not physically sign a sign-in sheet each morning. 

Rather, any employee present for the safety meeting each

morning recieved a check-mark by his name to indicate

that he was present.  Although the claimant insisted

that he had been instructed by his foreman the night

before to come to work on March, 2, 2009, he

acknowledged that had he not shown up for work on the

morning of March 2, 2009, he would not have received his

per diem pay for that day.  The claimant stated that he

used his per diem money to pay for his room and other

living expenses.

The sole issue on appeal in this claim is

whether the claimant was performing employment services

at the time of his accident.  I find that he was not.

In order for an accidental injury to be

compensable, it must arise out of and in the course of

employment. Ark. Code Ann. § 11-9-102(4)(A)(i) (Supp.

2009).  A compensable injury does not include an injury

that is inflicted upon the employee at a time when
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employment services are not being performed.  Ark. Code

Ann. § 11-9-102(4)(B)(iii)(Supp. 2009).  The phrase “in

the course of employment” and the term “employment

services” are not defined in the Workers’ Compensation

Act.  Texarkana Sch. Dist. v. Conner, 373 Ark. 372, 284

S.W.3d 57 (2008).  An employee is performing employment

services when he or she is doing something that is

generally required by his or her employer. Id.; Pifer v.

Single Source Transp., 347 Ark. 851, 69 S.W.3d 1 (2002). 

The Commission uses the same test to determine whether

an employee is performing employment services as we do

when determining whether an employee is acting within

the course and scope of employment.  Jivan v. Econ. Inn

& Suites, 370 Ark. 414, 260 S.W.3d 281 (2007).  The test

is whether the injury occurred within the time and space

boundaries of the employment, when the employee was

carrying out the employer’s purpose or advancing the

employers interest, directly or indirectly. Id. 

In Conner, 373 Ark. 372, 284 S.W.3d 57, the

Court stated that where it was clear that the injury

occurred outside the time and space boundaries of

employment, the critical inquiry was whether the

interests of the employer were being directly or

indirectly advanced by the employee at the time of the

injury. Moreover, the issue of whether an employee was
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performing employment services within the course of

employment depends on the particular facts and

circumstances of each case. Id.

In finding that the claimant had proven he was

performing employment services at the time of his

accident, the Administrative Law Judge and now the

majority relied primarily on Caffey v. Sanyo Mfg. Corp.,

85 Ark. App. 342, 154 S.W.3d 274 (2004).  In Caffey, the

claimant was an hourly employee who was required to

clock in before reporting to her work station each

morning at 7:30 a.m.  In addition, the claimant was

required to exhibit her identification badge before

entering into the employer parking lot, and again at a

second guard shack before entering the building to clock

in.  Id.  The court concluded, therefore, that, even

though the claimant was not yet being “paid” in that she

had not yet clocked in at the time of her injury, her

activities  benefitted the employer.  Thus, Caffey was

found to be performing employment services at the time

of her accident. Id. 

Much like the claimant in Caffey, supra, the

claimant in this claim was required to do certain

things, such as show identification at the gate and to

put on his safety equipment, before being allowed onto

the work site.  The Administrative Law Judge reasoned,
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therefore, that, as in Caffey, these pre-work activities

benefitted the respondent-employer, thus making the

claimant’s injury compensable.  However, I reiterate

that the issue of whether an employee was performing

employment services within the course of employment

depends on the particular facts and circumstances of

each case. Conner, supra.  

The facts of this particular claim are that

the claimant offered uncontroverted, yet also

unsubstantiated testimony that he was informed by his

foreman on the evening of March 1, 2009, that he was

expected to report to work the next morning, regardless

of weather conditions.  The claimant further testified

that he was required to report to the job site in order

to receive his per diem pay for that day.  This

testimony was corroborated by the testimony of Mr.

Russell.  Moreover, the weight of the credible evidence

in this claim shows that although the claimant may have

been required to don his personal safety gear before

entering the premises and to show his personal

identification, he was not required by his employer to

sign in, clock in, or otherwise at the front gate.  In

fact, the claimant was instructed not to swipe his

identification badge at the gate because that is where

employees of the general contractor clocked in.  Rather,
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the claimant was required to report to the respondent-

employer’s work trailer each morning in order to sign in

or to be counted present for the day, whichever the case

might have truly been.  While undisputedly within the

fence when his accident occurred, the claimant

admittedly had not made it to the work trailer to

report, sign in, and be counted present for the day. 

Therefore, the claimant had not begun working, in that

swiping his identification badge at the front gate and

putting on his safety equipment was required by the

general contractor at the plant where he worked, and was

not something that his employer required him to do. 

Further, I find no evidence in this claim that walking

to his designated work trailer in order to sign in to

work for the day was an activity that benefitted the

claimant’s employer.  Rather, while its employees

showing up for work undoubtedly benefitted the employer,

that benefit did not begin until the work actually

began, which on this particular job was at 7:00 a.m. 

Therefore, the act of walking from his truck to his work

trailer to report for work appears to have been solely

for the claimant’s benefit.  This is especially true in

view of the fact that the claimant knew he would not

receive his per diem pay for that day unless he signed

in, and the claimant indicated that his per diem money
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was necessary in order to fund his personal expenses. 

Because the claimant was walking to the trailer to sign

in on a morning that he was not certain whether he was

to work, reasonable minds could conclude that the

claimant braved the elements and drove to the job site

primarily for his own benefit: that of being paid.  As

the claimant being paid provided no benefit to his

employer, I find that the claimant was not performing

employment services at the time of his accident. 

Therefore, I must respectfully dissent from the

majority's opinion. 

_______________________________
KAREN H. McKINNEY, Commissioner


