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Claimant represented by the HONORABLE MARK FREEMAN,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE E. DIANE
GRAHAM, Attorney at Law, Fort Smith, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed May 12, 2014.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The stipulations agreed to by the parties at the 
   pre-hearing conference conducted on October 2,   
   2013, and contained in a pre-hearing order filed 
   October 4, 2013, are hereby accepted as fact.

2. The claimant has failed to prove by a            
   preponderance of the evidence that she suffered  
   a compensable injury on August 31, 2012.
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3. The claimant has failed to prove by a            
  preponderance of the evidence that she is         
  entitled to any benefits regarding her alleged    
  August 31, 2012, injury.

4. The respondents’ defense of lack of notice until 
   November 9, 2012, and request for a credit for   
   short term and group health benefits under Ark.  
   Code Ann. §11-9-411 is moot.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the May 12, 2014

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner
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Commissioner Hood dissents.

DISSENTING OPINION

         After my de novo review of the entire record, I

must  dissent from the majority opinion.  I would award

benefits for the claimant’s compensable injury.

         The claimant sought benefits for an injury to

her right shoulder on August 31, 2012.  She explained

that she was working on the deboning line, holding

chicken with her right hand and separating it with her

left hand.  She developed severe pain in her arm that

day, which became intolerable that night.  She did not

immediately report the pain, because she believed she

was suffering from fatigue, not an injury.  Further,

there was a three-day weekend after her injury.  

         The claimant saw Dr. Nash on September 4, after

the holiday weekend.  Dr. Nash noted that the claimant

had pain and swelling in her shoulder which she related

to the line going too fast.  X-rays showed calcific

subdeltoid bursitis.  He took her off work.  On that

date, she reported her injury to a human resources

person named Fred.  The claimant returned to Dr. Nash on

September 7, 2012, in follow-up.  He kept her off work

for another week.  
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         The claimant returned to Dr. Nash on September

18, 2012, with continued shoulder pain and mobility

problems, although she desired to return to work.  

         The claimant and her supervisor went to the

plant nurse on November 9, 2012, reporting right

shoulder pain.  The nurse noted that the pain started

before the holiday, and that the changing speeds of the

line caused her pain.  The nurse stated that the

claimant stated that this was her first report of

injury.  

         The claimant’s next appointment was on November

13, 2012, when she returned with pain limiting her

ability to use her right shoulder.  She related the pain

to the production line being sped up a couple months

prior to the visit.  She began physical therapy, and Dr.

Nash planned to refer her to an orthopedist if she did

not improve in two weeks.

         The claimant returned to Dr. Nash on November

23, 2012, who noted some history of arthritis in her

joints.  Physical therapy was helping.  She returned in

December to report that the physical therapist felt

there was a rotator cuff problem.  She again reported

that her pain began immediately prior to Labor Day.  Dr.

Nash wanted an MRI.  She was unable to work.  
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         The MRI was performed on December 13, 2012.  It

showed that the claimant had infraspinatus and

supraspinatus tendinopathy, no full thickness rotator

cuff tear, no labral pathology, right acromioclavicular

joint degeneration, and subacromial/subdeltoid bursitis. 

She has thus shown objective findings.

         The claimant consistently related her shoulder

pain to the work she performed immediately prior to the

Labor Day weekend, throughout the medical records.  The

claimant’s pain developed at the end of a workday and

the beginning of a three-day weekend.  She reported her

injury to a supervisor on September 4, after she saw Dr.

Nash.  She reported her injury again to the nurse on

September 9, only nine days after the onset of her pain

and only five days after she returned to work after the

holiday.

         The medical records show that the claimant had

no complaints of shoulder pain or limitations between

October 2010 and August 31, 2012.  Whether she had

degenerative joint problems or not in 2010, the claimant

was able to work consistently until August 31, 2012,

when she developed symptomatic tendinopathy and

bursitis.  Absent the work injury, she would not have

needed treatment, just as she did not need treatment in
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the two years before August 31, 2012.  Thus, she has

proven both the baseline causal connection and the

higher standard of major cause.

         The majority, in affirming the Administrative

Law Judge, found that the claimant had a history of

right shoulder pain in 2010, which Dr. Nash related to

degenerative joint disease and that she was not

credible, because she did not recall that history.  When

the records are reviewed, her history becomes clearer. 

In August 2010, the claimant was seen for her blood

pressure and diabetes.  In the general examination, she

reported that she had “aches and pains in the shoulders,

knee and ankles but nothing new.”  It is important to

note that the claimant was fifty-one years old at that

time.  On physical examination of her joints, crepitus

in her knees was noted.  The only other finding in

regard to her joints was “good range of motion,” which

may refer to all her joints or only her knees.  The

diagnosis was degenerative disease of knee, ankle, and

shoulder, along with diabetes mellitis which was

uncontrolled and the primary focus of the visit.

         At a visit in October 2010, her problem list

contained hypertension, diabetes, and problems related

to her medications, but joint disease was not mentioned. 
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Her chief complaint was dizziness.  She also reported

some right arm pain radiating into her right breast and

the right side of her neck.  She had no right shoulder

crepitus, but she did have poor range of motion and

tenderness over her right deltoid and proximal

supraclavicular region.  Her “primary” diagnosis was

acute labyrinthitis (an inner ear problem).  She was

also diagnosed with bursitis of the right shoulder.

         Between June 2010 and November 9, 2012, the

only mention of the claimant’s shoulders in the three

pages worth of plant nurses’ notes for that period is in

June 2010, when she had, in addition to other issues,

some discomfort between her shoulder blades.  On

November 9, 2012, the claimant saw the plant nurse with

pain in her shoulder which she related to her shift

immediately prior to the Labor Day holiday.

         Thus, the claimant’s testimony that she did not

recall some joint pain secondary to her significant

blood pressure and uncontrolled diabetes concerns, four

years prior to the hearing, is not that significant and

not a detriment to her credibility.  The minor quality

of that episode is merely emphasized by her lack of

recollection and, importantly, by the fact that Dr. Nash

did not refer to any prior complaints of pain or any
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treatment related to her right shoulder in September

2012.  The fact that the claimant needs an interpreter,

because she cannot communicate in English is also a

factor in evaluating her testimony.

         In the light of her consistent reports to her

physicians that her pain arose immediately prior to the

Labor Day holiday due to the speed of the line at work,

I credit the claimant’s testimony.

         There is no question that the claimant was

performing employment services, that she developed

significant pain and limitations on August 31, 2012,

which she consistently related to work that day when the

line was going too fast, and that her injury is

demonstrated by objective findings.  Further, she was

asymptomatic, able to work, and without the need for

treatment for two years prior to the injury.

Compensability is established.

         I would award the claimant medical benefits

from the date of injury forward, and temporary total

disability benefits to a date yet to be determined.  I

note that the respondents argue that they did not

receive notice until November 9, 2012.  The claimant

credibly testified that she reported her problem to a

human resources person.  It is just too handy to merely



 MURCIA - G303411 9

deny that she did report it, in order to attempt to

diminish her credibility and to reduce costs, for me to

believe that she did not report her injury at that time. 

Even if she did not report it until November 9, 2012,

she is still entitled to benefits for the subsequent

period of time.

         For the foregoing reasons, I must respectfully

dissent from the majority opinion.

                                                      
PHILIP A. HOOD, Commissioner


