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Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed September 18, 2013.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The stipulations agreed to by the parties at
the pre-hearing conference conducted on June
19, 2013, and contained in a pre-hearing order
filed that same date, are hereby accepted as
fact.

2.   Claimant has failed to prove by preponderance
of the evidence that he is  entitled to
permanent partial disability benefits.
Pursuant to the provisions of A.C.A. §11-9-
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522(b)(2) and (c)(2), claimant is barred from
receiving permanent partial disability
benefits for wage loss. 

3.   Claimant earned an average weekly wage of
$545.14 which would entitle him to
compensation at the rates of $363.00 for total
disability benefits and $272.00 for permanent
partial disability benefits.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

The claimant alleges that he sustained a

compensable injury that is governed by the Arkansas

Workers’ Compensation Act, A.C.A. § 11-9-101 et seq. 

The claimant’s alleged injury is, indeed, an injury

covered by the Act; however, the claimant has failed to

establish the elements necessary to prove the

compensable injury by a preponderance of the evidence. 

Therefore we affirm and adopt the September 18,

2013 decision of the Administrative Law Judge, including

all findings and conclusions therein, as the decision of

the Full Commission on appeal. 
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IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

         After my de novo review of the record, I must

dissent from the majority opinion.  The claimant

sustained a compensable injury to his shoulder, for

which he underwent surgery.  The claimant appealed the

denial of wage loss and the average weekly wage

determination.

PERMANENT DISABILITY BENEFITS

         Arkansas Workers’ Compensation law provides

that when an injured worker’s disability condition

becomes stable and no further treatment will improve

that condition, the disability is deemed permanent.  A

worker who sustains an injury to the body as a whole may

be entitled to wage-loss disability in addition to his

anatomical loss.  Glass v. Edens, 233 Ark. 786, 346

S.W.2d 685 (1961).  The wage-loss factor is the extent

to which a compensable injury has affected the

claimant’s ability to earn a livelihood.  Emerson
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Electric v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848

(2001).  

         In order to be entitled to any wage-loss

disability in excess of permanent physical impairment,

the claimant must first prove by a preponderance of the

evidence that he sustained permanent physical impairment

as a result of the compensable injury.  Wal-Mart Stores,

Inc. v. Connell, 340 Ark. 475, 10 S.W.3d 727 (2000);

Needham v. Harvest Foods, 64 Ark. App. 141, 987 S.W.2d

278 (1998).  Dr. Arnold assessed a 7% permanent

anatomical impairment rating to the body as a whole

based upon the claimant’s compensable shoulder injury,

which satisfies this first requirement.                  

         The Commission is charged with the duty of

determining disability.  Cross v. Crawford County

Memorial Hospital, 54 Ark. App. 130, 923 S.W.2d 886

(1996).  Objective and measurable physical or mental

findings, which are necessary to support a determination

of “physical impairment” or anatomical disability, are

not necessary to support a determination of wage-loss

disability.  Arkansas Methodist Hosp. v. Adams, 43 Ark.

App. 1, 858 S.W.2d 125 (1993).  In determining the

extent of permanent disability, the Commission may

consider, in addition to the evidence of permanent

anatomical impairment, claimant’s general health, age,
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education, work experience, attitude, interest in

rehabilitation, degree of pain, and any other matters

reasonably expected to affect his future earning

capacity.  Ark. Code Ann. Sec. 11-9-522(b)(1); Glass,

supra; Oller v. Champion Parts Rebuilders, Inc., 5 Ark.

App. 307, 635 S.W.2d 276 (1982); Arkansas Wood Products

v. Atchley, 21 Ark. App. 138, 729 S.W.2d 428 (1987).

         In addition to assessing a permanent anatomical

impairment rating to the body as a whole, Dr. Arnold

unequivocally stated that the claimant could not return

to his former job.  Based upon the January 2013

functional capacity evaluation, the claimant was unable

to lift, carry, push, or pull one hundred pounds up to

one-third of his work day, and therefore, he was

precluded from heavy work.  The claimant had deficits in

his upper extremity mobility, including reaching, active

motion, lifting, carrying, and overhead motion to his

left, and that he could not perform frequent and

repetitive motion to his upper extremity, especially on

his left.  This is consistent with the limitations Dr.

Arnold stated in November 2012, which were no overhead

activity with no lifting, pulling, or pushing more than

fifty pounds at waist level and no lifting at all above

the waist.
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         The records show that the claimant continued to

struggle with significant, persistent pain in his

shoulder, as well as symptoms such as joint instability

observed by Dr. Arnold in February 2013 and tenderness. 

He could not sleep on his left side, because his arm

would go numb.  He required Advil at night for his left

shoulder pain.  He had been taking Advil for a long time

at night.

         The claimant was 46 years old at the time of

the hearing, meaning that he faces challenges in

obtaining work in competition with younger applicants

and in changing job fields. 

         The claimant has a significantly limited

education, which ended in the third grade in El

Salvador.  He had no further instruction.  English is

not his first language, and at the hearing, he

demonstrated his limited understanding of it.

                      The claimant’s work history is primarily manual

labor, and before this injury, the claimant did not have

difficulty performing such work.  His work history is

now problematic, given his work restrictions and

continued shoulder limitations.  The claimant worked for

a casino in Reno, Nevada, a bustling tourist town, as a

bartender, until he was laid off.  He also waited tables

for a buffet-style restaurant and supervised a kitchen
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at the casino.  He was unable to find similar work in

Northwest Arkansas, when he moved to Arkansas, which was

why he went to work for the respondents.  The claimant

could not wait tables within his restrictions, because

he would have to carry a tray of up to 25 pounds with

his injured arm, as he is right-handed.  The claimant

could definitely do the kind of bartending job he had in

Reno, Nevada, but he had not been able to find such a

job since his injury.

         The claimant’s attitude about working is

clearly evidenced in his willingness to look for and to

obtain work since his injury, despite his continued

symptoms.  The claimant obtained work at AERT as a

machine operator, which required quickly climbing a

ladder often throughout the day.  He had to hold on to

the rails to avoid falling.  He had to lift heavy pieces

of material to use in the machine, despite the fact that

he was told when he applied that there was not a lot of

heavy lifting.  He left that job after two or two and

one-half months, because it caused shoulder pain severe

enough to prevent him from sleeping.  The claimant’s

shoulder injury and continued limitations and symptoms

prevented him from successfully maintaining that

employment.  Consistent with his willingness and intent

to return to work, the claimant looked for another job. 
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Next he went to work for Freez-N-Stor, stacking.  He

stacked heavy boxes all day for a ten-to-twelve-hour

shift.  He had to stack the boxes above head level.  He

left that job after two months because that job also

caused intolerable left shoulder pain.

         The claimant looked for work after he left

Freez-N-Stor, but he had not been able to find anything

that he could do within his restrictions of no

repetitive work with his left arm and no lifting more

than 50 pounds at chest level.  He had been to four

different places in the larger Fayetteville area looking

for a bartending job, as well as looking in the paper

every week.

         The claimant stated that he could not get

retrained without a GED.  He did not have a car to go

through the GED process.  The respondents did not offer

retraining.  When he last worked for the respondents, he

was on light duty.

         The claimant stated that on a daily basis, he

washes dishes and vacuums, and other household cleaning

tasks.  He fished for catfish and bass, once every two

weeks.  He rode with friends.  He watches television. 

He did not play soccer games, but he kicked a ball in

the backyard with his roommate’s children.
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         The claimant is not permanently disabled, but

it is clear, from his injury, permanent anatomical

impairment rating, limitations, recurring symptoms, age,

work history, efforts to return to work, educational

background, and language skills and deficits, that the

claimant has sustained wage loss in the amount of 50% in

addition to his rating.  He can no longer perform any

heavy labor, nor can he return to any work which

involves above-the-waist use of his left arm, repetitive

use of his left arm, or heavy lifting, pulling, pushing,

or carrying. He cannot return to his pre-injury

position, or to his landscaping or waiting jobs.  He had

attempting to return to work as a bartender, but could

not find a position.    

         For an award of permanent benefits, the

compensable injury must be the major cause of the

disability or impairment.  If the injury combines with a

pre-existing disease or condition, or the aging process,

to cause or prolong the disability, permanent benefits

are available only if the compensable injury is the

major cause of the permanent disability or need for

treatment.  Ark. Code Ann. Sec. 11-9-102(4)(F)(ii). 

Major cause is defined as more than fifty percent (50%)

of the cause.  Ark. Code Ann. Sec. 11-9-102(14).  There

is no question that the claimant’s only source of
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disability, pain, and limitation is the compensable left

shoulder injury.

         The fact that the claimant returned to work at

AERT and Freez-N-Stor does not bar his entitlement to

wage-loss disability benefits.  In J B Drilling Co. v.

Lawrence, 45 Ark. App. 157, 873 S.W.2d 817 (1994), the

Court of Appeals stated that the statute does not

penalize an employee who attempts to return to work but

is unsuccessful and that Ark. Code Ann. 11-9-522(b)

prohibits a claimant from receiving wage-loss “only so

long as” he has returned to work, obtained other

employment, or has a bona fide and reasonable offer of

employment.  The claimant is not entitled to wage-loss

benefits for the four or five months that he was

employed by either AERT or Freez-N-Stor, but his

entitlement to wage-loss benefits is not permanently

barred due to that employment.

         The claimant has shown that he could not

perform the duties of his original job.  He admitted

that there was a job for him with the respondent that he

did not take, because he felt harassed by a supervisory

employee.  He explained that he was very uncomfortable

and nervous while he was working light duty after his

injury.  A man who was in charge of security training,

Chris Todd, was watching him all the time.  The first
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time the man gave him a hard time was when the claimant

was performing a task with his right hand only; this man

approached him and stated “I told you not to use your

left hand.”  The claimant was not using his left hand at

the time.  The man was always behind him or following

him.  The claimant complained to the human resources

department, but nothing changed.  He had never had

problems like that before.  Chris Todd testified that he

checked up on employees with restrictions.  

         Gloria Guzman testified that she was in Human

Resources, and that there were two employees in the past

whose permanent restrictions were accommodated and that

there was one current employee working under permanent

restrictions.  There were more than 600 employees at the

plant.  Guzman indicated that the claimant might have

been able to work in two jobs if they were available. 

One was on the line.  Instead of rotating through

several jobs, along with the rest of the employees, he

would stay on the one job within his restriction all the

time.  The other position was in security.  She

testified that the company made reasonable 

accommodations of permanent restrictions.

         There was no testimony as to what rate the

claimant would have been paid, had he returned to the

respondent’s work.  There is no testimony as to whether
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the claimant would have been allowed to keep either

potentially-available position as his regular job,

whether the security position or permanent placement in

the other job had been offered to him at all, or whether

the rate of pay was at or above his pre-injury wage. 

According to Ark. Code Ann. 11-9-522(c)(1), the burden

is on the respondents to show that the claimant was

employed or received a bona fide offer of employment at

wages equal to or greater than his average weekly wage

at the time of the injury, and under 11-9-522(c)(2),

that the claimant left his employment voluntarily and

without good cause.  There is no evidence of any of

these elements.  There is evidence that the claimant

experienced harassment which he had not experienced

prior to his injury and which was sufficient to cause

him to complain and to feel nervous in his work.  This

shows that he experienced discrimination based upon his

work-related injury, which, coupled with the absence of

any information about his post-release job, wage, or

accommodations, is valid and good cause not to return.

AVERAGE WEEKLY WAGE

         The basis for determining an employee’s average

weekly wage is found in Ark. Code Ann. Section 11-9-518:

        (a)(1) Compensation shall be computed on the     
        average weekly wage earned by the employee under 
        the contract of hire in force at the time of the 
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         accident and in no case shall be computed on    
         less than a full-time workweek in the           
         employment.

         (b) Overtime earnings are to be added to the    
         regular weekly wages and shall be computed by   
         dividing the overtime earnings by the number of 
         weeks worked by the employee in the same        
         employment under the contract of hire in force  
         at the time of the accident, not to exceed a    
         period of fifty-two (52) weeks preceding the    
         accident.

        (c) If, because of exceptional circumstances,    
         the average weekly wage cannot be fairly and    
         justly determined by the above formulas, the    
         commission may determine the average weekly     
         wage by a method that is just and fair to all   
       parties concerned.

         Upon review of the earnings report for the

claimant, it is clear that he was employed to work a

forty-hour workweek.  For reasons unexplained in the

record, the claimant made a varying hourly wage in those

forty-hour weeks.  The method recited in subsection

(a)(1) of the above statute makes clear that the first

step is to identify the weeks in which the claimant

worked a full week - forty hours - and to disregard

those weeks that he worked less than a full week.  Thus

I remove seven weeks less than full work weeks, leaving

twenty-three weeks for the analysis.

        To this must be added an additional two weeks,

to take into account the claimant’s holiday pay and the

weeks that he worked less than forty hours because of

holidays.  It is clear that for the first holiday entry,
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he was paid for sixteen hours at $11.50 per hour.  There

is a corresponding regular work week in which he was

paid for twenty-four hours of work at $11.50 per hour. 

Likewise, the claimant was paid for eight hours of

holiday pay at $10.75, which corresponds to a week in

which he was paid for thirty-two hours of work at $10.75

per hour.  Thus I count those two weeks as full work

weeks, one at $460 and one at $430.

         This brings the number of forty-hour weeks to

twenty-five.  The total earned during those weeks was

ten thousand six hundred thirty dollars ($10,630), to

which must be added the three hundred dollar bonus paid

to the claimant, for a total of ten thousand nine

hundred thirty dollars ($10,930).  That amount divided

by twenty-five is four hundred thirty-seven dollars and

twenty cents ($437.20).

         Subsection (b) directs that overtime earnings

shall also be added.  The claimant earned $3,244.55 in

overtime, plus $516 in double time (DT).  “DT” is quite

obviously double time, because the claimant earned two

times as much for that work than he did for any other

hours worked.  Three thousand seven hundred seventy-one

dollars and forty-four cents ($3,771.44) is the amount

of his total overtime earnings.  
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         Subsection (b) requires that $3,771.44 be

divided by the number of weeks worked by the employee in

the same employment under the contract of hire in force

at the time of the accident, not to exceed a period of

fifty-two (52) weeks preceding the accident.  Because

subsection (a)(1) states that “in no case shall be

computed on less than a full-time workweek in the

employment,” then the number of weeks to be used under

subsection (b) must equal twenty-five.  Subsection

(a)(1) refers to the entire average weekly wage

calculation, forbidding the use of less than full

workweeks.  Subsection (b) only references a portion of

the calculation in the event of overtime and must be

subject to the limitations of subsection (a)(1). 

Furthermore, this is logical and fair, because the only

weeks in which the claimant could earn overtime were the

ones for which he had already worked his full regular

hours.  Three thousand seven hundred seventy-one dollars

and forty-four cents ($3,771.44) divided by twenty-five

equals one hundred fifty dollars and eighty-six cents

($150.86).

         Overtime earnings are to be added to the

regular weekly wages, according to the statute, which

means that the claimant’s average weekly wage is four

hundred thirty-seven dollars and twenty cents ($437.20)
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plus one hundred fifty dollars and eighty-six cents

($150.86), which equals five hundred eighty-eight

dollars and six cents ($588.06).

         An average weekly wage of $588.06 entitles the

claimant, who was injured in December 2010, to a total

disability rate of three hundred ninety-two dollars

($392) and a permanent partial disability rate of two

hundred ninety-four dollars ($294), according to Ark.

Code Ann. Sec. 11-9-501(b) and (d)(1), and AWCC Advisory

2000-1.  There is no reason to deviate from the

statute’s directions in this claim, as this is a fair

and just result based upon the evidence.

CONCLUSION

         I would award the claimant 50% wage loss in

addition to his permanent anatomical impairment rating. 

I find the claimant’s average weekly wage to be five

hundred eighty-eight dollars and six cents ($588.06),

entitling him to a total disability rate of three

hundred ninety-two dollars ($392) and a permanent

partial disability rate of two hundred ninety-four

dollars ($294).

                    For the foregoing reasons, I must dissent from the

majority opinion.

                            
PHILIP A. HOOD, Commissioner 


