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OPINION FILED AUGUST 18, 2014

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE LAURA BETH YORK,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE ANDREW M. IVEY,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of the

Administrative Law Judge filed May 5, 2014.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The stipulations agreed to by the parties at the 
   pre-hearing conference conducted on October 21,  
   2013, and contained in a pre-hearing order filed 
   that same date, are hereby accepted as fact.

2. The parties’ stipulation that claimant earned an
        average weekly wage of $593.04 which would       
        entitle him to compensation at the rate of       
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        $395.00 for total disability benefits and        
        $296.00 for permanent partial disability         
        benefits is also hereby accepted as fact.

3. Claimant has met his burden of proving by a      
   preponderance of the evidence that he is         
   entitled to additional medical treatment for his 
   compensable injuries. This includes, but is not  
   limited to, the lumbar surgery recommended by    
   Dr. Benbow.

    4.  Claimant is entitled to continuing temporary     
        total disability benefits from the date last     
        paid on May 31, 2012 through a date yet to be    
        determined.

5. Respondent has controverted claimant’s           
        entitlement to all unpaid indemnity benefits.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the May 5, 2014 decision of the

Administrative Law Judge, including all findings of fact

and conclusions of law therein, and adopt the opinion as

the decision of the Full Commission on appeal.

All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge's
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decision in accordance with Ark. Code Ann. § 11-9-809

(Repl. 2002).

Since the claimant’s injury occurred after July 1,

2001, the claimant’s attorney’s fee is governed by the

provisions of Ark. Code Ann. § 11-9-715 as amended by

Act 1281 of 2001.  Compare Ark. Code Ann. § 11-9-715

(Repl. 1996) with Ark. Code Ann. § 11-9-715 (Repl.

2002).  For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner
                        
     
Commissioner McKinney dissents. 

DISSENTING OPINION

         I respectfully dissent from the majority

opinion affirming and adopting the May 5, 2014, opinion

of the administrative law judge.  My carefully conducted

de novo review shows that the claimant has failed to

prove that he is entitled to additional medical and
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temporary total disability benefits for his February 4,

2010, work-related accident.

          The record reveals that the claimant underwent

comprehensive testing at the Parkland Health and

Hospital System emergency room immediately following his

compensable accident.  This testing included CT scans of

the claimant’s abdomen, pelvis, brain, cervical spine,

thoracic spine, and lumbar spine, and x-rays of his

chest, left shoulder, right shoulder, right fibula, left

fibula, and pelvis.  The results of these studies were

all negative for acute injury. 

          On February 8, 2010, the claimant had his

first physical therapy session.  On February 12, 2010,

the claimant was seen by Dr. Kavitha Nalla, who

diagnosed him with cervical strain, lumbar strain,

shoulder strain, hip strain, and back pain.  Thereafter,

an MRI of the claimant’s right shoulder taken on

February 23, 2010, revealed rotator cuff impingement,

bursitis, and a 25% thickness surface irregularity with

fraying of the supraspinatous and infraspinatous

tendons, which was later thought by a specialist to be

unrelated to the claimant’s February 4th accident.  The

claimant came under the care of orthopedic surgeon, Dr.

Bryce Benbow, on March 11, 2010, and remained primarily

under Dr. Benbow’s care thereafter.
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The record, via a Police Report, shows that the claimant

was involved in a separate motor vehicle accident on

March 2, 2010.  According to this report, the claimant

was a passenger in a car driven by his girlfriend that

was sandwiched between two other vehicles while stopped

at a stop sign.  The record shows that the claimant

refused medical treatment at the scene.  Further, the

record shows that the claimant failed to inform the

respondent-carrier or any of his medical providers of

this accident.  It was after the respondent-carrier

learned that the claimant was involved in this second

accident that it controverted the claimant’s claim.  At

the hearing before the commission, the claimant denied

having been present in the car at the time of this

second accident. 

          Quite frankly, as between the unbiased report

of a Texas law enforcement officer and the claimant, I

assign the officer’s account of the March 2, 2010,

accident more weight, in that he had no incentive to

lie.  The claimant, on the other hand, risked his

worker’s compensation claim if he was forthcoming with

this information.  Therefore, I find the claimant’s

testimony concerning his involvement in the March 2,

2010, accident untrustworthy and I assign it no

probative value.  Because the medical records,
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particularly, objectives testing, after the claimant

came under the care of Dr. Benbow show a worsening of

the claimant’s condition, as compared to multiple

objective studies done at the time of his February 4,

2010, injury which showed no acute findings, I find that

the March 2, 2010, represents an independent intervening

cause in this claim, and that all further benefits

should be denied.  Therefore, I dissent from the

majority opinion affirming the claimant’s award of

additional medical and indemnity benefits.  

                         

                               
KAREN H. McKINNEY, Commissioner

   


