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Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed October 14, 2013.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’
Compensation Commission has
jurisdiction of the within
[sic] claim.

2. The employee/employer/carrier
relationship existed among the parties on
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October 1, 2012.

3. The parties’ stipulation that claimant
earned an average weekly wage of $536.40
which would entitle him to compensation
at the weekly rates of $358.00 for total
disability benefits and $269.00 for
permanent partial disability benefits is
hereby accepted as fact. 

4. The parties’ stipulation that respondent
initially accepted the injury as
compensable and paid some medical
benefits is also hereby accepted as fact.

5. Claimant has failed to meet his burden of
proving by a preponderance of the
evidence that he suffered compensable
injuries to his left upper extremity and
neck on October 1, 2012.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.
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IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record, I must

respectfully dissent from the majority opinion.  I would

award appropriate benefits for the claimant’s

compensable injury.

The claimant was 35 years old at the time of

the hearing.  He had worked for the respondent employer

as a cook since September 2011.  He mainly cooked, using

a 25-pound wok for a buffet-style restaurant.  Some

dishes had to be prepared in one minute.  Another job

duty of the claimant’s was to put away up to 250 boxes

of food supplies in a shift.  The boxes weighed up to 40

pounds.  He also cleaned and closed the kitchen.  His

main job was cooking, and he trained other employees to

cook the main entrees.  He worked at least 40 hours per

week, and most weeks, he had overtime.  When he opened,
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he cooked for several hours straight, holding the wok

with his left hand and shaking the wok with it, while he

used his right hand to stir.  When he closed, he washed

dishes and put them away, on shelves over his head.  He

lifted stacks of pans that weighed 50 pounds to shelves.

Three times per week, a truck would deliver

200 to 250 boxes of supplies.  In each delivery, they

received up to 20 boxes of orange chicken that weighed

40 pounds each.  The boxes were brought into the

restaurant, and he had to put them away from inside the

restaurant, by hand.

Prior to October 1, 2012, the claimant did not

have any out-of-the-ordinary complaints or problems with

his neck or upper extremities.  According to Dr.

Vester’s notes, he occasionally had neck pain that was

self-limiting, and he had some numbness, tingling and

weakness in his arms that occurred in the morning and

then resolved.  He had reported the numbness to his boss

a couple of months before October 1.  He did not have

pain with the numbness in his left hand.  Prior to

October 1, 2012, he had not sought or received medical

treatment for his neck or upper extremities.  The

claimant had been able to perform his duties until
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October 1, 2012.  He did not have hobbies or activities

that involved his upper body.  He would run for exercise

a couple of times a week.

On or about September 30, 2012, the claimant

sustained work-related injuries to his neck, left

shoulder, left arm, and left hand.  On that date, he did

the heavy lifting and cooking that he did every day.  It

was extremely heavy work.  The claimant did not feel

pain that day, but the next morning, his neck was so

painful that he could not turn his head.  He reported

that he would not be at work due to his pain to his

supervisor. At the time, the claimant suspected that he

had slept on his neck wrong, but this was incorrect,

since his pain did not resolve and instead worsened

significantly.

The claimant explained the difference between

his condition before and after October 1, 2012:

It was completely different.  It was - I mean
that was my hand and my fingers and then when
I woke up that morning it was - it was my
upper back and my neck.  I couldn’t turn my
head at all.  When I knew that I couldn’t turn
my head to the left, there was - I could just
move it to the right a little bit, I knew that
I couldn’t go to work.  When I had the
numbness in my fingers, I could still - I
could still go to work.  It was just kind of
not normal to have something numb on your
body.
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On the same date, the claimant saw Dr. Vester,

with complaints of neck pain on that date.  He diagnosed

a neck and trapezius strain.  He was given muscle

relaxers for spasms and pain.  He was directed to see

his family doctor for his arm complaints and further

treatment of his neck.  On October 2, 2012, he saw nurse

practitioner Sammer with chest pain related to heavy

lifting at work two days ago.  He was to reduce his

heavy lifting.  He was off work for that day.

The claimant stopped running after his neck

problems began on October 1, to avoid the jarring that

running caused.  The claimant’s neck pain worsened, and

he had developed shooting pain down his arm, and when he

returned to work on October 2, 2012, he could not lift

the wok.  On the day that he found he could not lift the

wok, his boss was present and observed it.  His boss

told him to wash dishes instead.  He did not offer to

send him to a doctor.  He returned to the clinic, where

he was seen by nurse practitioner Price on October 9,

2012.  The muscle relaxer was not helping, and he had

developed radicular pain.  He was having a problem using

his left hand.  He reported that he had numbness,

tingling and weakness in his arms before this problem
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began, but his problems since October 1 were different.

His symptoms were worsening.  He reported having “self-

limiting episodes of neck pain in the past, worse after

vigorous work at Panda Express.”  Price observed spasms

of the left trapezius. Price diagnosed left cervical

radiculitis, neck pain, hand weakness, and cervical

strain.  He performed injections.  Price opined that his

problems were “clearly” related to his employment.  He

also stated that he suspected some overuse syndrome of

his left hand and wrist.  He ordered a cervical MRI and

an EMG of his left arm.

The claimant returned to the clinic on October

18, 2012.  He saw nurse practitioner Sammer, who

diagnosed left cervical radiculopathy, tendinitis of the

elbow, neuropathic arm pain, carpal tunnel syndrome, and

bilateral neck pain.  She recommended that he remain off

work.  He reported to Sammer that he had told his boss

that his problems were getting worse and were work-

related, but the boss said they were not work-related.  

Mild swelling of the trapezius down the neck on the left

was observed.  He was taken off work from October 18 to

October 22, 2012.  He was placed on restricted duty from

October 23 to October 30, 2012, with no pushing or
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pulling over 10 pounds, no climbing, no ladders, no

reaching above his shoulder.  The work status report

states that the clinic recommended evaluation by an

orthopedist.

The claimant reported his injury to his

supervisor on October 18, 2012.  He was sent to the

workers’ compensation carrier’s doctor, Dr. Bluhm, that

day.  The claimant reported to Dr. Bluhm’s office that

he was almost fired that day.  He had three weeks of

left shoulder and arm pain, worse with lifting.  He now

had numbness and tingling in his left hand.  His pain

was worse in his forearm which he used to flip food in a

wok.  He had muscle spasms, stiffness, numbness for

three days, tingling.  He was diagnosed with carpal

tunnel syndrome and advised to rest, ice and elevate his

arm.  He was referred to an orthopedist.  He was given a

steroid medication and pain reliever.  He was given work

restrictions, for October 30 to November 6, 2012,

including no prolonged repetitive activity with left

hand/arm greater than 45 minutes and alternating

activity with left arm/hand periodically.

The claimant returned to Dr. Bluhm on October

30, 2012. He reported improvement.  His pain worsened
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when he used his left hand to grip for long periods.  He

reported that his restrictions were too restrictive, and

he asked to ease them if possible without increasing his

symptoms.  Dr. Bluhm stated that he still felt a

referral to an orthopedist was necessary, noting that

his “office has had extreme difficulty and delay in

obtaining authorization from his WC office.”  Dr. Bluhm

adjusted his restrictions.

The claimant returned to work, light duty,

until he was terminated for a food safety violation. 

The claimant testified that he had been instructed to

brush dirt from fresh mushrooms, but not to wash them,

because washing the mushrooms caused them to turn bad

more quickly.  He was never instructed or informed that

the policy had changed.  However, he was terminated on

October 31, 2012 for failure to wash mushrooms.

The claimant saw Dr. Tomlinson, an orthopedic

surgeon, on November 2, 2012, who diagnosed displacement

of a cervical disc without myelopathy.  Dr. Tomlinson

placed restrictions of no lifting or carrying greater

than 1 pound with either arm and no work above chest

level.

A thoracic MRI from April 11, 2013, showed a
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disc protrusion at T7-8.  A cervical MRI from April 17,

2013, showed a disc protrusion at C4-5 and mild to

moderate central canal stenosis at C4-5 with posterior

displacement.

On August 7, 2013, the claimant presented to

Dr. Mabry with mid-back pain for a year, as well as

worsening numbness, tingling and shooting pain down his

left arm in the afternoons for a year.  He reported that

he had worked at Panda Express doing heavy lifting.  Dr.

Mabry referred him to a neurosurgeon, noting his MRI

showed a bulging disc and degenerative changes.

The claimant has been unable to see a

neurosurgeon, because the claim has been controverted. 

Without insurance, he could not get a surgeon to see

him.

Since the claimant was terminated, he worked

for a painter, cleaning up.  He did not paint.  He taped

cabinets, then took the tape down, then cleaned and

swept the floor.  He worked one or two weeks.  He also

was on unemployment.  He needed to get back to work,

despite his injuries, because he had one child and one

on the way.  He looked for jobs that did not involve

lifting, at a university and places like that.  He went
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to a community college for a semester with a waiver from

the unemployment office.  He reported the painter’s

helper income to the unemployment office.  He was not in

school at the time of the hearing, because his baby

died, and he was not able to give his studies all his

effort.  He was still looking for work. 

When he first went to the doctor, his whole

upper back and neck were problematic, especially on the

left side.  At the time of the hearing, the claimant had

pain and an electrical shock sensation in his neck, and

he had pain down his arm.  His upper back had not

improved.  He used an over-the-counter analgesic patch

to try to relieve the pain.  He had to get up and move

around to relieve his back pain after he sat and studied

for 30 minutes.  He could not get an appointment with

Dr. Tomlinson or any other neurosurgeon without

insurance.

The claimant alleged a compensable injury to

his neck and back.  The claimant must establish: 

(1) proof by a preponderance of the evidence
of an injury arising out of and in the course
of employment;

(2) proof by a preponderance of the evidence
that the injury caused internal or external
physical harm to the body which required
medical services or resulted in disability or
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death; 

(3) medical evidence supported by objective
findings, as defined in Ark. Code Ann. §11-9-
102 (4)(D), establishing the injury.

For an injury to the back or neck, which is

not a specific incident identifiable by place and time

of occurrence, the claimant must also show by a

preponderance of the evidence that the injury was the

major cause of the disability or need for treatment. 

Ark. Code Ann. Sec. 11-9-102(4)(E)(ii) and (14)(A). 

The claimant’s work duties were cooking with a

wok and stocking or putting away boxed supplies.  The

claimant’s injury was caused by these activities which

were clearly employment services, which satisfy the

arising out of and in the course of employment

requirement.

The claimant has medical evidence, including

the observations of several medical professionals.  Dr.

Vester, on October 2, diagnosed a neck and trapezius

strain and prescribed muscle relaxers for spasms and

pain.  Nurse practitioner Price, on October 9, diagnosed

left cervical radiculitis, neck pain, hand weakness and

cervical strain, which were “clearly” related to his

employment.  Nurse practitioner Sammer, on October 18,
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diagnosed left cervical radiculopathy, tendinitis of the

elbow, neuropathic arm pain, left shoulder pain, myalgia

and myositis, carpal tunnel syndrome, and bilateral neck

pain.  Dr. Bluhm, on October 18, diagnosed carpal tunnel

and left arm paresthesias and recommended that the

claimant see an orthopedist on two occasions.  Dr.

Tomlinson, an orthopedic surgeon, on November 2, 2012,

diagnosed displacement of a cervical disc without

myelopathy.  Dr. Mabry recommended a neurosurgical

evaluation on August 7, 2013. 

This medical evidence is supported by

objective findings in the form of muscle spasms for

which muscle relaxers were prescribed on October 1,

2012, muscle spasms observed on October 9, 2012,

swelling of his trapezius muscle on October 18,  and an

MRI from April 17, 2013, which showed a disc protrusion

at C4-5 which Dr. Tomlinson related to his complaints. 

Thus the claimant has satisfied the medical evidence and

objective findings requirement.

The claimant was diagnosed with carpal tunnel

syndrome, and unfortunately, there is no objective

evidence of such a condition in the record.  However,

all of the claimant’s complaints quite clearly relate to
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his spinal injury.

The burden of proof for causation is a

preponderance of the evidence, which is more likely than

not or more than 50% probability.  Wal-Mart Stores, Inc.

v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999). 

Causation is shown here in several ways. The claimant

engaged in two activities which focused his effort upon

his neck and left arm, cooking with a wok and picking up

boxes and shelving them. 

The claimant’s activities cooking with the wok

required rapid repetitive motion.  He used his left arm

to lift and shake the wok continuously while each dish

that he prepared cooked.  This activity either caused

the damage to his neck and upper extremities resulting

in his current injuries or overstressed the claimant’s

neck and upper extremities, making him more susceptible

to the injuries which became symptomatic after the work

he performed on October 1.

The claimant was mostly asymptomatic and was

able to work without restriction or limitation, prior to

October 1, 2012. The day before October 1, 2012, he

worked, performing the heavy lifting work shelving boxes

as well as the heavy repetitive work of cooking with the
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wok.  The claimant actually had no symptoms on the date

of injury, but he awakened on October 1, 2012 with neck

and arm pain which prevented him from working and which

drove him to seek medical care that day.  His first

conclusion was that he had slept in a way that caused

his neck to hurt; however, if this was true, his pain

would have decreased over time and with activity, not

increased.  In fact, his symptoms worsened

progressively, as noted in the October 18, 2012 clinic

note, even on light duty, after the October 1, 2012

incident.

The claimant’s injury is left-sided, which is consistent

with his left-hand dominance in both cooking and

stocking.  

Price, on October 9, 2012, opined that, based

upon his age, history, and symptoms, the claimant’s

problems were “more likely related to repetitive motion

of the extremities.”  His concern was that the

peripheral nerves were compromised.  He recommended that

the claimant report the injury, “because I think it is

likely work-related.” 

It has long been recognized that a causal

relationship may be established between an employment-
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related incident and a subsequent physical injury upon a

showing that the injury manifested itself within a

reasonable period of time following the incident, is

logically attributable to the incident, and there is no

other reasonable explanation for the injury.  Hall v.

Pittman Construction Co., 235 Ark. 104, 357 S.W.2d

(1962).

If the claimant’s disability arises soon after

the accident and is logically attributable to it, with

nothing to suggest any other explanation for the

employee’s condition, we may say without hesitation that

there is no substantial evidence to sustain the

Commission’s refusal to make an award.  Clark v.

Ottenheimer, 229 Ark. 383, 314 S.W.2d 497 (1958).  But,

if the disability does not manifest itself until many

months after the accident, so that reasonable men might

disagree about the existence of a causal connection

between the accident and the disability, the issue

becomes one of fact upon which the Commission’s

conclusion is controlling.  Kivett v. Redmond Co., 234

Ark. 855, 355 S.W.2d 172 (1962).

The claimant’s disability arose the morning

after he performed his regular work duties of cooking
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with a wok and heavy lifting.  His caregivers attributed

the type of work he did to his neck and upper arm

conditions.  The only other explanation for his

condition is that he slept wrong, but that is easily

dismissed, because a charleyhorse from sleeping in the

wrong position would improve over time, not worsen, and

would not result in positive MRI findings.  According to

Clark and Kivett, there is substantial evidence upon

which to find causation in the current claim.

For an injury to the neck, which the claimant

has shown by medical and objective evidence, which is

not a specific incident, the claimant must show that the

injury was the major cause of the disability or need for

treatment.  This is exactly the scenario that this

subsection of the Act was designed to address.  The

claimant engaged in activity which caused an injury or

caused a condition to become symptomatic.  Major cause

is defined as more than 50% of the cause, which of

course is the same standard as the preponderance of the

evidence.  Without repeating the entire discussion

concerning causation, the claimant performed work on a

daily and constant basis which taxed primarily his neck

and upper extremities, especially on the left.  He was
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asymptomatic and never needed treatment or had

limitations, before he performed the stocking job on

October 1, 2012.  The next morning, he was unable to

work because of and sought medical attention for neck

and upper extremity pain.  His medical providers felt

his work caused his injury and need for treatment.  He

had objective and subjective findings of injury.  There

is no other reasonable cause of his symptoms or

limitations revealed in the record.  The claimant’s

work, lifting and shelving the boxes on October 1, 2012,

was the major cause of his injury.

The claimant has proven that he sustained

gradual-onset injuries to his cervical spine causing

symptoms in his neck, trapezius muscles, and left upper

extremity and hand.  I would award the claimant medical

and indemnity benefits for his gradual-onset compensable

neck and upper extremity injuries. 

For the foregoing reasons, I must respectfully

dissent from the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


