
NOT DESIGNATED FOR PUBLICATION

BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. G204711

MARIA LOZANO, EMPLOYEE  CLAIMANT

TYSON POULTRY, INC., EMPLOYER RESPONDENT

TYNET CORPORATION,
CARRIER/TPA RESPONDENT

OPINION FILED JUNE 16, 2014

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE KRISTOPHER
RAMSFIELD, Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE E. DIANE
GRAHAM, Attorney at Law, Fort Smith, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed March 13, 2014.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’
Compensation Commission has
jurisdiction of the within
claim.

2. I hereby accept the aforementioned
stipulations as fact.

3. The claimant has failed to prove by a
preponderance of the credible evidence
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that she sustained a compensable back
injury, arising out of and in the course
of her employment with the respondent-
employer on October 7, 2010.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

After my de novo review of the majority

opinion, I must respectfully dissent from the majority

opinion.  I find that the record substantially supports

the conclusion that the claimant sustained a compensable

injury on October 7, 2010, and that the treatment she

received was reasonable and necessary treatment of her

compensable injury.

It is quite clear that the claimant had a pre-

existing back condition in the form of mild scoliosis,

as well as a herniated disc which was surgically

repaired in April 2010.  The claimant was recovering

well from her back surgery in April through June 2010,

although she had some slight pain.  In July, she noted

some residual pain in her right heel, but her family

physician stated that she was “quite functional.”  He

felt that she would have some chronic residual pain. 

The next notation about her back is found in a company

nurse’s note that the claimant fell on October 7, 2010. 

She had pain in the back of her right leg, that was a

five on a scale of one to ten.  The nurse observed a

scrape on her elbow consistent with the claimant’s

description of her fall.  The claimant mentioned that
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she was concerned because of her recent back surgery. 

The claimant returned to the nurse at the end of the day

with the same pain level.  The next day, the claimant

stated that her pain had responded to the Ibuprofen she

took, but that she still had pain in the back of her

leg, at a level of two on a scale of one to ten.  At the

end of the month, the claimant had another slip and fall

which caused swelling in her knee and right hip pain.

By December 2010, the claimant was having

right hip pain and radicular pain in her right leg.  The

claimant was treated approximately every three months

for this discomfort.  In June 2011, she underwent

physical therapy.  She mentioned her fall at work to her

physical therapist.  She underwent physical therapy

again in August 2011.  In August 2011, an MRI showed a

significant abnormality in addition to postoperative

changes at L4-5 and L5-S1.  The claimant eventually had

surgery in December 2011, at which time a large

recurrent disk herniation was found at L5-S1 which had a

lot of scar tissue.  The claimant experienced

significant improvement from this surgery, although she

continued to have chronic pain and periods of pain

sufficient to require her to be off work.  In March
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2012, the claimant related her fall in October 2010 to

her back pain and need for surgery.  Her family

physician noted that she had drawn this same conclusion.

The claimant had significant improvement after

her first surgery, after which Dr. Tullis was confident

that he had removed all of the herniated disc fragments. 

She experienced this improvement until she fell in

October 2010, and developed radicular pain in her right

leg.  She fell again in October 2010, which caused her

to also develop right hip pain.  This pain worsened,

until surgery was performed.  During surgery, a

significant “recurrent” disc herniation was identified. 

The claimant did report that she fell, both times, and

she reported symptoms consistent with a back injury both

times.  The respondent failed to complete a Notice of

Injury, or to begin the worker’s compensation process,

both times.  It is preposterous for the respondent to

argue that there was no notice of injury, when the

nurse’s notes show that the claimant reported falling,

that the claimant expressed concern because of her

recent back surgery, and because the claimant described

pain consistent with radicular pain.

The claimant continued with the treatment she
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had been receiving.  The respondents were aware of the

claimant’s pre-existing injuries and surgery, of her

falls, of her complaints of hip and leg pain consistent

with a back injury, and of her continued need for

treatment, as evidenced by her repeated need for leave

for her back.  

The claimant has identified a specific

incident when she slipped and fell, while she was

performing employment services, which caused an injury. 

The injury was the exacerbation of an existing disc

herniation and scar tissue or the actual disc herniation

itself.  Causation is shown because the claimant’s

symptoms significantly increased at the time of the fall

and thereafter.  The claimant had objective findings of

injury in the form of the MRIs and x-rays, as well as

the surgical findings.  Thus, the claimant has shown a

compensable injury.

I would award the claimant appropriate

benefits for her compensable injury.

For the foregoing reasons, I must respectfully

dissent from the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


