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Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE MICHAEL E.
RYBURN, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed October 21, 2013.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The stipulations agreed to by the parties at
the pre-hearing conference conducted on
November 16, 2012, and contained in a pre-
hearing order filed November 18, 2012, are
hereby accepted as fact.

2. The claimant’s last injurious exposure to mold
at her place of employment with the respondent
was no later than September 30, 2008.
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3. The claimant did not file a claim with the
Commission until at least May 25, 2011

4. The claimant’s claim for benefits is barred by
the statute of limitations under Ark. Code
Ann. §11-9-702 (2)(A).

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the October 21,

2013 decision of the Administrative Law Judge, including

all findings and conclusions therein, as the decision of

the Full Commission on appeal. 

IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner
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Commissioner Hood dissents.

DISSENTING OPINION

         After my de novo review of the entire record, I

must dissent from the majority opinion.  I would award

benefits for the claimant’s compensable injury.

STATUTE OF LIMITATIONS AND NOTICE

                      The claimant filed her claim on May 25, 2011. 

Ark. Code Ann. Section 11-9702)(a)(2)(A) requires that a

claim for occupational disease or infection must be

filed within two years of the date of last injurious

exposure to the hazards of the disease or infection.  In

order for her claim to survive the application of the

statute of limitations, she must show that she had an

injurious exposure after May 25, 2009.  

         There is no question that the claimant and her

co-workers were exposed to mold for six months in 2008

after a flood in the basement where they worked, in

amounts sufficient to require significant remediation

efforts to clean up the mold.  County-ordered testing in

January 2009 showed the presence of mold, but in levels

which were not high enough to require action, according

to the report.  However, the report reflects that there

was more aspergillus/penicillum in the east offices of

the basement than there was outside, as well as
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myxomycetes in the southwest offices and the sheriff’s

office of the basement, where there were none detected

outside.  The report states that the visual inspection

revealed that the mold and moisture had been

successfully removed, but that “unknown hidden mold or

moisture damage is always a possibility in other areas

not included in this assessment.  Detecting concealed

defects in other areas were not within the scope of this

assessment.”  After a second episode of water damage,

moisture and mold were observed by the claimant and the

deputy.  Further repairs were required, but the offices

were not moved.  A test was performed by a co-employee

using a store-bought kit.  It showed problematic levels

of mold after the second round of repairs.  Testing

ordered by the County in May 2011 reflected the presence

of mold in levels which were not high enough to require

action.  In June 2011, the offices were permanently

removed from the basement, and no one had worked in that

area since that time.

         There is no question that the claimant

developed problems that she and her physicians causally

related to her exposure to mold in 2008.  The claimant

did not appear to require medical treatment for

respiratory symptoms after January 2011 until May 18,
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2011, when she presented to Dr. Whiting with asthma,

shortness of breath, and a cough for three days.  A lung

x-ray showed scarring and calcified granuloma.  Dr.

Whiting recommended a CT scan.  A week later, the

claimant presented with worsening symptoms.  She

reported that there was a lot of mold in her workplace. 

Dr. Kendrick planned a test for fungus and

histoplasmosis.  A CT that week showed a poorly

calcified, atypical benign granuloma (histoplasmoma) or

neoplasia.  Testing showed that the claimant had a high

amount of histoplasma yeast present in her system.

         Dr. Hardy saw the claimant in June 2011, noting

that she had asthma for ten years, but worsening issues

for the past two years, and evening more worsening in

the past month.  She related the mold in her workplace. 

He noted that her asthma could be exacerbated by the

mold.  A week later, her symptoms had improved, after

her office was moved out of the moldy basement. Dr.

Hardy was concerned that the claimant had asthma as a

result of sick building syndrome due to water leakage

and mold growth.  She returned to him in April 2012,

with improved symptoms as she no longer worked in the

building.  Dr. Hardy noted that he had more than one
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patient with the same problems who worked in the same

basement.

         Dr. Bingham wrote a letter on June 30, 2012,

stating that she had treated the claimant for a year and

reviewed her medical records.  Dr. Bingham stated that 

                      I am also aware of the hazardous environmental  
         exposure that she experienced through her       
         workplace location.  After reviewing all facts  
         and results, it is my medical opinion that [the 
         claimant] most likely experienced her negative  
         medical conditions and occurrences from that    
         said hazardous exposure.  Although it cannot be 
         conclusively proven that her medical conditions 
         arose from that exposure, it is most medically  
         reasonable to agree that the continued exposure 
         certainly could aggravate or prompt a           
    condition.  I do believe since my patient has        
    been removed from this chronically hazardous         
    exposure, her medical conditions have improved.      
    I also feel her medical improvement to be            
    another correlation that her previous work           
    environment was responsible for the negative         
    impact on her health.

                   Dr. Bingham wrote another letter on an unknown

date, stating that the claimant

         has been treated by me for quite some time.     
         She works at the Madison County Sheriff’s       
         Office and has been exposed to a mold infested  
         environment for the past several years.  She    
         has developed breathing problems (asthma) and   
         also histoplasmosis which she had to go through 
         extensive treatment for.  The histoplasmosis is 
         gone from her lungs, however she has permanent  
         scarring and nodules due to it.  She is on 2    
         inhalers, for the rest of her life, due to her  
         condition.  One inhaler is for maintenance,     
         which she takes every day, and the other is a   
         rescue inhaler should she have an asthma        
         attack.  After being moved out of the basement  
         at work and away from the mold, her lungs and   



 LIVERMORE - G105585 7

         breathing have improved.  It is more than       
         obvious, from treating [the claimant] that her  
         condition came from the long period of mold     
         exposure.

         The record reflects that the claimant was

exposed to mold in her workplace in 2008, that the

claimant experienced a discrete worsening of her asthma

in the fall of 2008 and into 2009, that the County

attempted to correct the mold and moisture problem in

2008, that the claimant was moved back into the same

location in 2009, that there was moisture damage in

April 2011, that the claimant experienced a spike in her

respiratory difficulties in May 2011 including the

diagnosis of histoplasmosis, and that the claimant

experienced an improvement in her respiratory symptoms

away from the moldy environment.  Testing ordered by the

County for mold in 2008, 2009, and 2011 revealed the

presence of mold every time.  In 2008, those levels were

unacceptably high, requiring significant immediate

action.  A 2009 test performed by Captain Boyd, the

claimant’s supervisor, using a store-bought kit mailed

to a laboratory, showed high levels of some molds.  The

2009 and 2011 County-ordered tests did not reveal levels

of mold which required immediate action.  However, in

2008, the report stated that all sources of moisture

must be eliminated, yet there was a second flooding of
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the basement in April 2011.  There was mold present when

the testing was conducted. 

         The claimant has shown that she was exposed to

mold for six months in 2008, from the time she was

returned to her basement office in 2009 up to April

2011, and from April 2011 until her office was

permanently removed from the basement in June 2011.  The

claimant has shown that the 2008 exposure was injurious,

because she experienced a significant increase in her

asthma symptoms in 2008 and 2009.  The claimant has

shown that the exposure between April and June 2011 was

injurious, because her asthma symptoms had eased before

April 2011, but had again spiked in May until she was

removed from that environment.  Also, she was diagnosed

with histoplasmosis in that time, despite no other

opportunity for exposure.  That the 2011 exposure was

injurious is further demonstrated by the fact that, once

removed permanently from the basement, the claimant

experienced on-going improvement.

         The claimant has demonstrated that she filed

her claim within two years of the last injurious

exposure to the mold in the basement, which occurred in

June 2011, immediately prior to her office’s permanent

relocation out of the basement.
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         Ark. Code Ann. § 11-9-603(a)(2)(A) provides

that "Written notice shall be given to the employer of

an occupational disease by the employee, or someone in

his or her behalf, within ninety (90) days after the

first distinct manifestation thereof." The ninety-day

statutory period does not begin to run until the

employee knows or should reasonably be expected to know

that she is suffering from an occupational disease. 

Failure to give notice shall not bar any claim if the

employer had knowledge of the injury; if the employee

had no knowledge that the condition or disease arose out

of and in the course of her employment; or if the

Commission excuses the failure on the grounds that, for

some satisfactory reason, the notice could not be given. 

See, Quality Service Railcar v. Williams, 36 Ark. App.

29, 820 S.W.2d 278 (1991); Ark. Code Ann. § 11-9-601(b).

         The Commission has found that the notice

provisions were satisfied in a set of three claims

involving exposure to mold and to carbon monoxide due to

a faulty water heater, where the employer was aware of

the leaking water heater, was aware of the culminating

carbon monoxide incident on June 8, 2005, received a

medical report relating the claimant’s treatment to the

incident on June 8, 2005, and knowingly sent several

employees to the doctor for treatment of work-related
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maladies which the employees claimed resulted from the

incident.  Because the employer had knowledge of the

disease immediately after it occurred, these claims

would not be barred by the claimant's failure to give

notice in accordance with Ark. Code Ann. 

§ 11-9-603(a)(2)(A).  Cortez v. Pharmerica, 2008 AWCC

131 (AWCC No. F508008), Full Commission Decision Filed

October 9, 2008; Mcmillon v. Pharmerica, Inc., 2008 AWCC

130 (AWCC No. F507639), Full Commission Opinion Filed

October 6, 2008; Seratt v. Pharmerica, 2008 AWCC 100

(AWCC No. F508000), Full Commission Opinion Filed August

19, 2008.

         Similarly, in the present case, the County was

aware that the basement flooded in March 2008.  The

County was aware that there was a need for mold testing

before August 16, 2008, and that there were dangerous

levels of mold and moisture in the basement on August

16, 2008.  The claimant discussed the mold with Captain

Boyd, the claimant’s supervisor, as well as the Sheriff

and the emergency management coordinator of the office. 

There were at least two other employees who were

experiencing health issues as a result of the mold.  The

claimant told her supervisor that she was having

increased health problems.



 LIVERMORE - G105585 11

         More directly, the claimant mentioned her mold

exposure to her physicians on September 3, 2008, but she

did not learn that her breathing problems and headaches

were caused by the mold exposure until after the study

that revealed the nodule on her lungs, which was when

her doctors told her there was a relationship between

the mold and her problems.  That test was in May 2011. 

The County, already on notice that the mold exposures

had occurred and that three employees including the

claimant had symptoms, received written notice that the

claimant’s health problems were a result of the mold

exposure on the date of her C and N forms, on May 25,

2011, within days of the date that the claimant herself

learned that the two were connected.  The notice

provision is satisfied.

COMPENSABILITY 

         Where the condition involved is a disease (as

opposed to an accidental injury), the claim is

compensable only if the disease arises out of or in the

course of the occupation or employment and the claimant

proves by clear and convincing evidence a causal

connection between the employment and the disease.  See

Ark. Code Ann. §11-9-102(4) and -601(e).  To constitute

an occupational disease, there must be a recognizable

link between the nature of the job and an increased risk
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in contracting the disease.  Osmose Wood Preserving v.

Jones, 40 Ark. App. 190, 843 S.W.2d 875 (1992);  Sanyo

Mfg. Corp. v. Leisure, 12 Ark. App. 274, 675 S.W.2d 841

(1984) Crossett School District v. Gourley, 899 S.W.2d

482, 50 Ark. App. 1 (1995). 

         The fact that the general public may contract a

disease is not controlling; the test of compensability

is whether the nature of the employment exposes the

worker to a greater risk of the disease than the risk

experienced by the general public or workers in other

employments.  Osmose Wood Preserving v. Jones, supra;

Sanyo Mfg. Corp. v. Leisure, 12 Ark. App. 274, 675

S.W.2d 841 (1984).  An occupational disease is

characteristic of an occupation, process, or employment

where there is a recognizable link between the nature of

the job performed and an increased risk in contracting

the occupational disease in question.  Sanyo Mfg. Corp.

v. Leisure, supra.  The increased risk test differs from

the peculiar risk test in that the distinctiveness of

the employment risk can be contributed by the increased

quantity of a risk that is qualitatively not peculiar to

the employment.  1 Arthur Larson, The Law of Workmen's

Compensation § 6.30 (1994).

         In Crossett, the teacher was exposed to mold as

a result of a leaking air conditioning system in her
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classroom, which was not necessarily characteristic of

the occupation of a teacher, but it was characteristic

of the claimant’s particular employment, causing her to

be exposed to the mold leading to a greater risk of

contracting the sinus difficulties.

         The claimant was assigned to a workstation in

the basement of the courthouse, which was subject to

flooding, and which had been contaminated with dangerous

levels of mold, and which required months of

remediation.  This placed her at an increased risk of

exposure to mold than the general public.

         The claimant had objective findings of injury

ranging from the doctors’ observations of the condition

of her sinuses to scarring and nodules in her lungs to a

diagnosis of histoplasma infection.  These objective

findings support the medical evidence that the claimant

had pre-existing but not active asthma, with mild

allergies, prior to the 2008 flood, but that her asthma

became symptomatic on a daily basis since that time. 

Further, the claimant’s symptoms decreased when her

office was temporarily moved out of the basement during

the remediation process.  After the April 2011 flood,

her symptoms increased again, until her office was

permanently relocated, at which time her symptoms

lessened.
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         The claimant’s physicians expressed concern

that the claimant’s symptoms were related to her mold

exposure, and Dr. Bingham was unequivocal in making the

connection between the two. 

         The laboratory testing showed the presence of

mold consistently throughout the claimant’s employment

at the location in the basement.  The County’s testing

showed dangerous levels in 2008 and “acceptable” levels

thereafter, while Captain Boyd’s testing showed

dangerous levels in 2009.  The claimant was injured in

2008 by the mold and continued to be injured by the mold

after the April 2011 flood until June 2011, when she

finally was removed from that environment permanently. 

Her symptoms tracked the presence of mold in the

basement and her presence in the basement.  In the

period of time between return to the basement after

remediation and the April 2011 flood, the claimant’s

symptoms eased.  Once the flood occurred, her symptoms

spiked, and she developed nodules and scarring.  This

evidence shows that the mold, which was undeniably

present, was sufficient to continue to injure the

claimant, despite the lower levels in 2011.

         I find that the claimant sustained a

compensable occupational disease or infection for which
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she is entitled to medical benefits, indemnity benefits,

and an attorney’s fee.

         For the foregoing reasons, I must respectfully

dissent from the majority opinion.

______________________________
PHILIP A. HOOD, Commissioner


