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OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed October 14, 2013.  The administrative law

judge found that the claimant was not entitled to temporary

total disability benefits or wage-loss disability benefits. 

After reviewing the entire record de novo, the Full

Commission reverses the administrative law judge’s opinion. 

The Full Commission finds that the medical treatment of

record for the claimant’s back provided on and after June
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27, 2008 was reasonably necessary in accordance with Ark.

Code Ann. §11-9-508(a)(Repl. 2002).  The Full Commission

finds that the claimant proved he was entitled to temporary

total disability benefits from July 11, 2011 through

December 14, 2011.  We find that the claimant sustained

wage-loss disability in the amount of 30%.    

I.  HISTORY

Freddie Lindsey, now age 55, testified that he attended

school until the 11th grade and afterward obtained a GED. 

Mr. Lindsey testified that he then trained at University of

Arkansas for Medical Sciences in order to become an

emergency medical technician and paramedic.  The claimant

testified that he became employed as a paramedic for the

respondents in approximately 1984.  The claimant agreed on

cross-examination that he took an eight-week course in

heating and air maintenance but that he had worked in that

area on a very limited basis.      

The parties stipulated that the employment relationship

existed on May 20, 2007, on which date the claimant

“sustained an injury.”  The claimant testified that he

injured his low back:  “We went into a house to pick up a

patient.  She was huge.  I would say around 350 to 400

pounds....So we wrapped - had to put her in a sheet and walk
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out like this (indicating), holding her up.  And it was just

too much strain on my back, I guess, and ruptured a disc.” 

An MRI of the claimant’s lumbar spine was taken on May 29,

2007, with the impression, “1.  Right-sided disc herniation

at L5-S1 contacting the right S1 nerve rootlet.”  

The claimant began treating with Dr. Arthur M. Johnson

on June 14, 2007: “This is a 48-year-old gentleman who has

had problems with pain and this got worse on May 20th when

he lifted a patient who was about to fall off the stretcher

and trying to put her in the ambulance.  The patient had

started having low back pain and right lower extremity pain

that occurred at the time....IMPRESSION: Right L5-S1 lumbar

disk herniation with right lower extremity radiculopathy. 

PLAN: The patient is scheduled for right L5-S1 pipeline

diskectomy at outpatient surgery center.”  Dr. Johnson

performed surgery on July 19, 2007: “Right L5-S1 pipeline

lumbar diskectomy.”  The pre- and post-operative diagnosis

was “Right L5-S1 lumbar disk herniation.”

The claimant followed up with John Hundley, P.A.-C on

August 7, 2007: “The patient was inquiring about when he

could return to work as a paramedic and emergency room

tech....At this point I am going to issue the patient a note

to be able to start back to work on the 21st of August with
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the limitations of no bending, lifting, twisting, no

carrying more than eight to ten pounds at a time, no sitting

for longer than one hour without a fifteen minutes break.” 

The claimant testified, however, that he never returned to

work following the May 20, 2007 compensable injury.  Dr.

Robert Fisher performed injections on December 20, 2007 and

January 10, 2008.

The claimant followed up with Janet Canada, A.P.N. on

January 17, 2008: “Mr. Lindsey returns today after having

two epidural injections by Dr. Fisher....He is requesting to

return back to work at this time.  He feels like he has

significant [improvement] and can tolerate working

again....We will give him a note today to return for eight

hours days with no lifting over 15 pounds.”  Janet Canada’s

impression was “1.  Significant improvement of right L5-S1

radiculopathy symptoms and status post right L5-S1 lumbar

discectomy on July 19, 2007.”  

Dr. Fisher performed an injection on March 13, 2008,

and Dr. Johnson took the claimant off work on April 3, 2008. 

Dr. Johnson reported on May 14, 2008, “The patient has now

reached his maximum medical improvement.  He is given a

permanent impairment disability rating according to the AMA

Guidelines of ten percent (10%) to the body as a whole.” 
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The claimant participated in a Functional Capacity

Evaluation on June 10, 2008:

The results of this evaluation indicate that Mr.
Lindsey gave a reliable effort, with
53 of 53 consistency measures within expected
limits....
Mr. Lindsey demonstrates functional limitations
with bi-manual material handling at the 60 lb.
level with lifting/carrying up to this amount on
an occasional basis.  
Mr. Lindsey exhibits minimally decreased AROM of
the lumbar spine and moved freely throughout
testing, performing all other functional tasks at
a level equal to that of an average
worker....Overall, Mr. Lindsey demonstrated the
ability to perform work in the Medium
classification as defined by the US Dept. of
Labor’s guidelines over the course of a normal
workday with limitations as noted above.

The record indicates that the respondent-employer

offered the claimant the position of Laboratory Assistant on

or about June 19, 2008.  The record contains a Johnson

Regional Medical Center Job Description for the Job Title,

“Laboratory Assistant.”  The Job Description included the

following physical requirements: “Continuous standing and

walking.  Lifting and carrying up to 30 lbs.  Occasional

pushing/pulling up to 40 lbs.”    

Maribel Baker testified that she was the respondent-

employer’s assistant administrator of human resources.  The

respondents’ attorney questioned Ms. Baker:
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Q.  Specifically with regard to the phlebotomist
position, because that was the one that was
mentioned by Mr. Lindsey, was that and the
requirements of that position approved by the
physician?

A.  That was the only one that came back with
approval, because the other ones had too high of
lifting restrictions or things like that.

Q.  And after that, did you then follow up with
Mr. Lindsey about that position?

A.  Yes....We had a phone conversation where I
told Mr. Lindsey that we had gotten approval from
his doctor that he could perform the jobs of the
phlebotomist and we had a position open and we
were wanting him to consider taking that job,
because the doctor had said he could not do the
paramedic job.  

Q.  Did you discuss the payments or the pay that
would be involved in that particular position?

A.  We would transfer him to that job at whatever
rate he was doing at the time....

Q.  He would have been earning the same or similar
wages doing that position as he had been as a
paramedic?

A.  Yes.

Q.  Did you offer that job to him?

A.  Yes.

Q.  What was his response?

A.  That he couldn’t do it....

Q.  After you offered the phlebotomist job, did
Mr. Lindsey ever come back and ask for any other
positions?
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A.  I have never spoke to him about anything else,
no.  

Q.  Never interviewed or applied or anything of
that nature?

A.  No.

Q.  Never made any effort to find any work within
your medical facility?

A.  No.

The claimant testified regarding the phlebotomist

position, i.e., Laboratory Assistant, “I wouldn’t have been

able to do the bending and stooping and things like that

that you have to do when you draw blood.  You almost always

have to bend over.  Well, you have to bend over every time

you draw blood.  And then there’s a lot of stooping, because

of situations with the way the patient is sitting, or

sitting in a mother’s lap or whatever....I was having so

much pain in my back and legs, I couldn’t do it.”      

In any event, Dr. Johnson signed a Return to Work slip

on or about June 26, 2008: “Medium work as per FCE.  No

lifting >#50 lbs.”  Dr. Ben Jacobs saw the claimant on June

26, 2008: “49 year old white male with a history of back

surgery and subsequent to that had a complication of scar

tissue near the surgery site that impinged on nerve

rootlets.  The patient had been doing a little better but
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within the last twenty-four hours after he had been picking

some fruit off a tree, he had significant spasm and pain in

his back.”  Dr. Jacobs assessed, “1.  History of back

surgery, now with acute pain and spasm.”             

The parties stipulated that there was “no dispute over

medical services through June 27, 2008.”  Dr. Johnson saw

the claimant on July 22, 2008: “The patient states that he

has pain that feels like a golf ball in the middle of his

back....The patient did go out and pick plums at his

mother’s house and just picking a few plums caused him to

have excruciating back pain, to the point where he cannot

tie his shoes most of the time....I think the patient has a

re-exacerbation of his previous low back pain and is status

post lumbar diskectomy and, in my opinion, the pain has to

be due to his previous problem necessitating a diskectomy,

due to the fact that only lifting these small plums at his

mother’s house caused him to have this significant amount of

pain.  At this point, I will send the patient for a

diskogram of the lumbar spine at L3-4, L4-5, and L5-S1 to

see if his pain is diskogenic in nature and will see him

back in the clinic after the diskogram has been performed. 

I will keep him off work until he returns to the clinic.” 
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Dr. Jared S. Ennis performed a disc space injection on

October 22, 2008.  

The record indicates that the claimant began treating

with Dr. D. Luke Knox at Northwest Arkansas Neurosurgery

Clinic on or about October 27, 2008.  Dr. Knox signed a slip

on October 27, 2008 indicating, “As of 10-27-2008, he/she

may return to work with the following limitations.  Work

status clarified by Dr. Knox.  Return to work according to

FCE guidelines.”

Dr. Joseph Miller performed an “Injection of lumbar

disc, provocative discography of levels L5/S1" on November

20, 2008.  Dr. Knox took the claimant off work on December

15, 2008.  Dr. Knox stated on January 9, 2009, “He has been

off of work since May of 2007.  We had him undergo a

discogram, which afforded 100% benefit to his complaint.  He

is ready to proceed with surgery.  This will be arranged in

the near future.”

Meanwhile, the claimant was admitted to St. Edward

Mercy Medical Center on January 23, 2009 for complaints of

chest pain.  The claimant underwent a cardiac

catheterization and coronary angiography on January 26,

2009.  The claimant was discharged from St. Edward on

January 28, 2009 with the following diagnosis: “1.  Status
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post acute inferior wall myocardial infarction.  2.  Status

post percutaneous intervention with two drug-eluding stents

to the mid and distal right coronary artery.  3. 

Dyslipidemia.  4.  Chronic back pain.  5.  Anxiety

disorder.”        

Dr. Knox performed surgery on May 28, 2009: “L4-L5, L5-

S1 bilateral decompressive hemi-laminotomies with takedown

lateral recess, widened neural foraminotomy, placement of

pedicle screw fixation with instrumentation and open

reduction L5-S1 with discectomy at L5-S1 and posterior

lumbar interbody fusion with peak spacer implant, autologous

bone graft with local bone harvest, use of DBX and Vitoss

with interoperative spinal cord monitoring, Arcadis 3D

imaging, placement of epidural Marcaine, use of fat graft.” 

The pre- and post-operative diagnosis was “Painful

discopathy L5-S1, failed back syndrome with associated

degenerative slip L4-S1, lateral recessed stenosis with

persistent non-remitting radiculopathy.”

Dr. Knox provided follow-up visits after surgery and

kept the claimant off work.  Dr. John R. Swicegood performed

an epidural steroid injection on February 22, 2010.  The

claimant followed up with Dr. Knox on February 26, 2010:

“The fusion site appears to be healing....His last epidural
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by Dr. Swicegood did afford some relief and he believes it

is better today than it was yesterday.  I have asked that he

remain off work until he returns to see me at the one-year

anniversary, which will be in the later part of May of 2010. 

He is to undergo a functional capacity evaluation as well as

Vo-Tech evaluation prior to his return.  I suspect we will

close out his case at that point; however, I suspect that we

may very well want to consider removal of hardware at the

two-year anniversary of his surgery.”  Dr. Miller performed

an epidural steroid injection on March 22, 2010.    

The claimant participated in another Functional

Capacity Evaluation on May 6, 2010:

The results of this evaluation indicate that Mr.
Lindsey gave an unreliable effort, with 29 of 48
consistency measures within expected limits....
Overall, Mr. Lindsey demonstrated the ability to
perform work at least at the LIGHT classification
of work as defined by the US Dept. of Labor’s
guidelines over the course of a normal workday
with limitations as noted above.  His true
functional abilities remain unknown due to
unreliable effort on his behalf.

The claimant followed up with Dr. Knox on June 10,

2010:
He is now one year status post lumbosacral
fusion....As you know, Mr. Lindsey completed the
[Functional Capacity Evaluation].  They indicated
that there was some unreliability to his effort,
specifically in reference to the isometric
strength values.  They felt his expected dynamic
lifting ability to be in the medium work
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category; however, in the face of Mr. Lindsey’s
past surgery, fusion, etc., I would still favor
that he be cleared to a light classification of
work as defined by the US Department of Labor
Guidelines, this being defined as occasionally
lifting up to 11 to 20 pounds, frequently 1 to 10
pounds, and constantly lifting negligible
weight.  
From the standpoint of his permanent partial
disability according to the Guides to the
Evaluation of Permanent Impairment, 4th Edition,
Page 113, Table 75, IV, Section D, under the
subheading of Lumbar, he would qualify for a 12% 
permanent partial disability to the body as a
whole, added to this would be the second operation
2% for a 14% permanent partial disability.  He
would have achieved that point of maximum medical
improvement.

The claimant testified that he began receiving social

security disability benefits in approximately June 2010.    

An MRI of the claimant’s lumbar spine was taken on

February 15, 2011, with the impression, “Laminectomy and

fusion with instrumentation at L5-S1.  There is some

epidural fibrosis but no evidence of stenosis or recurrent

disk herniation.”  Dr. Knox noted on June 6, 2011, “He is

two years status post lumbosacral fusion.  All in all, he

has done well.  However, he has had recurrent bouts of

persistent lumbago, upper buttock discomfort, etc....PLAN: I

informed Freddie that he may want to consider having the

hardware removed.  I gave him a 1 out of 3 chance that he

would do well with hardware removal, 1 out of 3 that he
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would do better and 1 out of 3 that it may not help at all. 

With the symptoms that he presents, I am more convinced that

he would do well with the hardware removal....This will be

arranged in the near future at that point when it is

approved by his carrier.”  The claimant testified that Dr.

Knox performed “hardware removal” surgery on or about July

11, 2011.  

Meridian Investigative Group performed surveillance of

the claimant and reported on September 1, 2011, “Based on

our investigative efforts to date it does not appear the

claimant is employed at this time.  The claimant was

documented standing, walking, driving a pickup truck, and

hosing down the truck.  The claimant was fluid and smooth in

his movements.  The claimant utilized no visible orthopedic

devices or supports.”    

Heather Taylor, a Vocational Rehabilitation Consultant,

performed an Initial Vocational Assessment on September 29,

2011.  Heather Taylor noted, “Based on Mr. Lindsey’s work

history as a Paramedic for the last 20+ years, all of his

current skills were acquired within this medical field. 

Although he did complete vo-tech training about 15 years ago

in heating and air, he never worked in this industry.  In

consideration of Mr. Lindsey’s acquired skills in the
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medical field, there are other job options that he could

pursue in the health care industry that would be sedentary

or light in nature.  It should be noted that some or all of

these could require some additional formal or on-the-job

training.”  Ms. Taylor identified a number of potential

options for the claimant, including Medical Records Clerk,

Hospital Admitting Clerk, Medical Assistant, Medical Biller,

Medical Coding, Dialysis Technician, Cardiac Monitor

Technician, Phlebotomist, and Medical Transcriptionist.  Ms.

Taylor recommended Vocational Follow-up, Short-Term Skills

Training, and Job Seeking Skills.    

Dr. Knox corresponded on December 14, 2011:

Apparently, his permanent partial disability will
be increased by 1% with the second surgery, and I
would defer that to six months following the
surgical procedure.  Referring to my note of
06/10/10, at which point Mr. Lindsey was
noted to be at 14% permanent partial disability,
which would take him to a 15% total disability.
Concerning his follow-up, I would be happy to see
Mr. Lindsey at that point when he felt the need
arise.    

The parties stipulated that the respondents “accepted

liability for permanent partial disability of 15% to the

body as a whole.”      

A pre-hearing order was filed on April 18, 2012.  The

claimant contended that he “sustained a compensable back
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injury arising out of and in the course of employment with

the respondent on or about May 20, 2007.  The claimant

contends entitlement to workers’ compensation benefits as

set forth in the issues response in the pre-hearing

memorandum, and specifically reasonable, necessary, and

related medical expenses, current past due, additional

medical expense, future (reserved); additional temporary

total disability benefits, current additional temporary

total disability benefits in the future should the claimant

re-enter his healing period; Ark. Code Ann. §11-9-505

benefits (reserved) in the event wage-loss is denied;

permanent partial/total disability benefits; and

controverted attorney fees, current and controverted

attorney’s fees on indemnity benefits, future (reserved). 

All benefits contained within the Arkansas Workers’

Compensation Act that are not contained in Section 2 issues

of this pleading are expressly reserved for additional

litigation and a second hearing.”  

The respondents contended that “the claimant has

received permanent partial disability ratings in this

matter.  The respondents accepted and paid the original 10%

permanent partial disability rating of Dr. Arthur Johnson. 

The respondents then accepted and have paid an additional 4%
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from Dr. Knox.  The respondents have also paid the

additional 1% of Dr. Knox as a result of the second surgery. 

The claimant is not entitled to any wage-loss benefits over

and above the permanent partial disability rating.”  

The parties agreed to litigate the following issues:

1.  The claimant’s entitlement to medical benefits
including but not limited to the Northwest Medical
Center bill.
2.  When the claimant reached maximum medical
improvement, and his entitlement to temporary
total disability benefits.  
3.  The claimant’s entitlement to wage loss.
4.  Attorney’s fees.  

A hearing was held on July 16, 2013.  At that time, the

claimant contended that he was entitled to temporary total

disability benefits from July 11, 2011 through December 14,

2011.  The claimant testified regarding his physical

condition, “My back hurts all the time.  I have better days

- you know, I have good days.  I have a lot of bad days with

my back.”  The claimant testified that he was physically

unable to return to work as a paramedic.        

An administrative law judge filed an opinion on October

14, 2013.  The administrative law judge found that the

claimant was not entitled to temporary total disability

benefits or wage-loss disability benefits.  The claimant

appeals to the Full Commission.
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II.  ADJUDICATION

A.  Medical Treatment

The employer shall promptly provide for an injured

employee such medical treatment as may be reasonably

necessary in connection with the injury received by the

employee.  Ark. Code Ann. §11-9-508(a)(Repl. 2002).  The

employee has the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary. 

Stone v. Dollar General Stores, 91 Ark. App. 260, 209 S.W.3d

445 (2005).  Preponderance of the evidence means the

evidence having greater weight or convincing force. 

Metropolitan Nat’l Bank v. La Sher Oil Co., 81 Ark. App.

269, 101 S.W.3d 252 (2003).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Wright Contracting Co. v. Randall, 12 Ark. App.

358, 676 S.W.2d 750 (1984).  

In the present matter, the parties stipulated that the

claimant sustained a compensable injury on May 20, 2007. 

Dr. Johnson performed a lumbar diskectomy in July 2007.  Dr.

Johnson opined in May 2008 that the claimant had reached

maximum medical improvement, but the claimant continued to

complain of chronic pain related to his compensable injury. 

The respondents provided medical treatment through June 27,
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2008.  However, the claimant continued to treat with Dr.

Johnson in July 2008, and the claimant received a discogram

and injections related to his back pain.  The claimant began

treating with Dr. Knox on October 27, 2008.  The Full

Commission finds that the claimant proved by a preponderance

of the evidence that the medical treatment he received for

his back after June 27, 2008, including treatment provided

by Dr. Knox, was reasonably necessary in connection with the

claimant’s compensable injury.  The record indicates that

the treatment provided by Dr. Knox was causally related to

the May 20, 2007 compensable injury.  

Dr. Knox performed a lumbar discectomy on May 28, 2009. 

Dr. Knox noted on February 26, 2010, “I suspect that we may

very well want to consider removal of hardware at the two-

year anniversary of his surgery.”  We find that Dr. Knox’s

treatment recommendation was reasonably necessary in

connection with the May 20, 2007 compensable injury.  Dr.

Knox reported on June 6, 2011, “With the symptoms that he

presents, I am more convinced that he would do well with the

hardware removal.”  The evidence demonstrates that Dr. Knox

considered this treatment to be reasonably necessary in

order to reduce the claimant’s back pain, which pain was a

result of the compensable injury.  The claimant testified
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that Dr. Knox performed “hardware removal” surgery on or

about July 11, 2011.  Dr. Knox subsequently assigned the

claimant a 15% permanent anatomical impairment rating, for

which the respondents accepted liability.  The Full

Commission finds that the hardware removal surgery on July

11, 2011 was performed in accordance with the recommendation

of the claimant’s treating surgeon, Dr. Knox.  Dr. Knox’s

recommendation was based on the claimant’s symptoms of pain,

which were causally related to the May 20, 2007 compensable

injury.  We therefore find that surgery performed by Dr.

Knox on July 11, 2011 was reasonably necessary in connection

with the compensable injury, in accordance with Ark. Code

Ann. §11-9-508(a)(Repl. 2002).    

B.  Temporary Disability

Temporary total disability is that period within the

healing period in which the employee suffers a total

incapacity to earn wages.  Ark. State Hwy. Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  “Healing

period” means “that period for healing of an injury

resulting from an accident.”  The healing period continues

until the claimant is as far restored as the permanent

character of his injury will permit; when the underlying

condition causing the disability becomes stable and nothing
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further will improve that condition, the healing period has

ended.  Roberson v. Waste Management, 58 Ark. App. 11, 944

S.W.2d 528 (1997).  The determination of when the healing

period ends is a question of fact for the Commission. 

Carroll Gen. Hosp. v. Green, 54 Ark. App. 102, 923 S.W.2d

878 (1996).  

In the present matter, the claimant contends that he is

entitled to temporary total disability benefits beginning

July 11, 2011, the date Dr. Knox surgically removed the

claimant’s hardware, until December 14, 2011, the date Dr.

Knox assigned a permanent impairment rating and released the

claimant.  An administrative law judge found that the

claimant was not entitled to temporary total disability

benefits for this period.  The Full Commission reviews an

administrative law judge’s decision de novo, and it is the

duty of the Full Commission to conduct its own fact-finding

independent of that done by an administrative law judge. 

Crawford v. Pace Indus., 55 Ark. App. 60, 929 S.W.2d 727

(1996).  The Full Commission makes its own findings in

accordance with the preponderance of the evidence.  Tyson

Foods, Inc. v. Watkins, 31 Ark. App. 230, 792 S.W.2d 348

(1990).
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The Full Commission finds that the instant claimant

proved by a preponderance of the evidence that he was

entitled to temporary total disability benefits beginning

July 11, 2011 and continuing through December 14, 2011.  We

have determined that the surgery provided by Dr. Knox on

July 11, 2011 was reasonably necessary in connection with

the claimant’s compensable injury.  The evidence therefore

demonstrates that the claimant entered a healing period for

his compensable injury on July 11, 2011 and was totally

incapacitated from earning wages as of that date.  Dr. Knox

assigned a permanent rating and released the claimant on

December 14, 2011.  We find that the claimant was entitled

to temporary total disability benefits until December 14,

2011, when the claimant reached the end of his healing

period.     

C.  Wage Loss

The wage-loss factor is the extent to which a

compensable injury has affected the claimant’s ability to

earn a livelihood.  Rutherford v. Mid-Delta Cmty. Servs.,

Inc., 102 Ark. App. 317, 285 S.W.3d 248 (2008).  Ark. Code

Ann. §11-9-522(Repl. 2002) provides:

(b)(1) In considering claims for permanent partial
disability benefits in excess of the employee’s
percentage of permanent physical impairment, the
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Workers’Compensation Commission may take into
account, in addition to the percentage of
permanent physical impairment, such factors as the
employee’s age, education,work experience, and
other matters reasonably expected to affect his or
her future earning capacity.  
(2) However, so long as an employee, subsequent to
his or her injury, has returned to work, has
obtained other employment, or has a bona fide and
reasonably obtainable offer to be employed at
wages equal to or greater than his or her
average weekly wage at the time of the accident,
he or she shall not be entitled to permanent
partial disability benefits in excess of the
percentage of permanent physical impairment
established by a preponderance of the medical
testimony and evidence.  
(c)(1) The employer or his or her workers’
compensation insurance carrier shall
have the burden of proving the employee’s
employment, or the employee’s receipt
of a bona fide offer to be employed, at wages
equal to or greater than his or her average weekly
wage at the time of the accident.

In the present matter, the claimant is age 55 and

obtained a GED rather than completing high school.  The

claimant became employed as a paramedic for the respondents

in approximately 1984, the claimant’s sole employment since

that time.  The parties stipulated that the claimant

sustained a compensable injury to his back on May 20, 2007. 

The claimant has not attempted to returned to work for the

respondent or any other employer since that time.  Dr.

Johnson performed a lumbar diskectomy in June 2007.  Dr.

Johnson assigned the claimant a 10% permanent anatomical
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impairment rating on May 14, 2008.  The claimant

participated in a Functional Capacity Evaluation on June 10,

2008.  The claimant gave a reliable effort on the Functional

Capacity Evaluation, and it was determined that the claimant

could perform Medium work with a 60 lb. limit to lifting and

carrying.  

The respondents contend, in accordance with Ark. Code

Ann. §11-9-522(b)(2)(Repl. 2002), that the claimant had “a

bona fide and reasonably obtainable offer to be employed at

wages equal to or greater than his average weekly wage at

the time of the accident,” so that the claimant is not

entitled to wage-loss disability in excess of the percentage

of the claimant’s permanent physical impairment.  The record

shows that the respondent-employer indeed offered the

claimant the position of “Laboratory Assistant,” or

“phlebotomist,” on or about June 19, 2008.  As the

Commission has noted, the Job Description for Laboratory

Assistant included the following physical requirements:

“Continuous standing and walking.  Lifting and carrying up

to 30 lbs.  Occasional pushing/pulling up to 40 lbs.”  The

claimant testified that he was physically unable to perform

“the bending and stooping” required of a Laboratory

Assistant.  The determination of the credibility and weight
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to be given a witness’s testimony is within the sole

province of the Commission.  Murphy v. Forsgren, Inc., 99

Ark. App. 223, 258 S.W.3d 794 (2007).  The Commission is not

required to believe the testimony of the claimant or any

other witness but may accept and translate into findings of

fact only those portions of the testimony it deems worthy of

belief.  Farmers Co-op v. Biles, 77 Ark. App. 1, 69 S.W.3d

899 (2002).

In the present matter, the Full Commission does not

find credible the claimant’s assertion that, as of June 19,

2008, he was physically unable to resume employment for the

respondents as a Laboratory Assistant.  We find more

credible the testimony of Maribel Baker that sitting and

standing accommodations would have been made available for

the claimant had he chosen to return to work.  Moreover, the

evidence demonstrates that the listed Job Description for

Laboratory Assistant, as of June 19, 2008, did not violate

the claimant’s work restrictions.  The Functional Capacity

Evaluation indicated that the claimant could perform Medium

work with a 60-pound lifting/carrying limit.  A Laboratory

Assistant was required to lift and carry no more than 30

pounds, and to occasionally push or pull up to 40 lbs.  The

Job Description for a Laboratory Assistant also did not
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exceed Dr. Johnson’s restriction of no lifting greater than

50 pounds.  Additionally, Maribel Baker credibly testified

that the claimant’s rate of pay as a Laboratory Assistant

would have been at the same level as the claimant’s wages as

a Paramedic.  

Nevertheless, Ark. Code Ann. §11-9-522(b)(Repl. 2002)

prohibits a claimant from receiving wage-loss disability

only “so long as” he has a bona fide and reasonable offer of

employment.  See J B Drilling v. Lawrence, 45 Ark. App. 157,

873 S.W.2d 817 (1994).  The statute was not meant to act as

a permanent bar to wage-loss disability benefits.  Id.  In

the present matter, the record does not show that the

respondents continued to extend a job offer to the claimant

after the respondents controverted medical treatment

beginning June 27, 2008.  We also note that the claimant

suffered a change in his physical condition after June 2008. 

Dr. Knox performed surgery in May 2009 and July 2011,

leading to an increase in the claimant’s permanent

anatomical impairment from 10% to 15%.  On June 10, 2010,

Dr. Knox assigned the claimant to permanent light work, with

a limit of lifting no more than 20 pounds.  The Laboratory

Assistant position required the claimant to lift up to 30

pounds, thus exceeding the restriction imposed by Dr. Knox. 
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The evidence does not demonstrate that the respondents

offered the claimant reasonable employment after Dr. Knox

assigned a 15% permanent anatomical impairment rating on

December 14, 2011.  

The claimant is middle-aged, age 55, with only a GED

certificate.  The majority of the claimant’s adult

employment has consisted of working as a paramedic for the

respondents.  Based on the permanent anatomical impairment

and work restrictions imposed as a result of the claimant’s

compensable injury, the evidence does not demonstrate that

the claimant can resume the physical duties required of a

paramedic.  Nevertheless, the record also shows that the

claimant is not motivated to resume any gainful employment

within his permanent physical restrictions.  We note that

the claimant gave an unreliable effort during the May 6,

2010 Functional Capacity Evaluation, at which time it was

determined that the claimant could perform at least light

work.  Dr. Knox subsequently opined that the claimant could

perform light work.  The claimant began receiving social

security disability benefits in June 2010.  Investigative

surveillance in September 2011 documented that the claimant

was able to perform physical activities such as standing,

walking, and driving.  The claimant did not cooperate with
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the expert assistance offered by Heather Taylor, the

vocational rehabilitation consultant.  The record does not

show that the claimant followed any of Ms. Taylor’s

recommendations.  

The claimant’s lack of interest and negative attitude

is an impediment to the Commission’s full assessment of a

claimant’s loss and is a factor we can consider in

determining that the claimant’s wage loss is not as great as

he states it to be.  See City of Fayetteville v. Guess, 10

Ark. App. 313, 663 S.W.2d 946 (1984).  Based on the

claimant’s age, education, work experience, and demonstrated

lack of interest in returning to suitable gainful

employment, the Full Commission finds that the claimant

sustained wage-loss disability in the amount of 30%.  

Based on our de novo review of the entire record,

therefore, the Full Commission finds that the medical

treatment of record for the claimant’s back on and after

June 27, 2008 was reasonably necessary in accordance with

Ark. Code Ann. §11-9-508(a)(Repl. 2002).  The Full

Commission finds that the claimant proved he was entitled to

temporary total disability benefits from July 11, 2011

through December 14, 2011.  The Full Commission finds that

the claimant sustained 30% wage-loss disability in excess of
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the 15% permanent anatomical impairment accepted by the

respondents.  We find that the May 20, 2007 compensable

injury was the major cause of the claimant’s 15% permanent

anatomical impairment and 30% wage-loss disability.  The

claimant’s attorney is entitled to fees for legal services

in accordance with Ark. Code Ann. §11-9-715(Repl. 2002). 

For prevailing on appeal, the claimant’s attorney is

entitled to an additional fee of five hundred dollars

($500), pursuant to Ark. Code Ann. §11-9-715(b)(Repl. 2002).

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

Commissioner McKinney concurs in part and dissents in part.

CONCURRING AND DISSENTING OPINION

         I must respectfully concur, in part, and dissent,

in part, from the majority's opinion.  Specifically, I

concur in the finding that the claimant was entitled to

additional medical treatment in the form of the surgery to

remove his fusion hardware, and to a period of temporary

total disability following that procedure: from July 11,

2011, through December 14, 2011. However, the claimant has

failed to prove that he is entitled to wage-loss benefits
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above his permanent physical impairment rating.  Therefore,

I dissent from the majority opinion find that the claimant

has sustained 30% wage loss above his 15% anatomical

impairment. I write only to address the wage-loss issue.     

         The claimant was treated conservatively for his

compensable back injury of May 20, 2007, until an MRI taken

on May 29, 2007, revealed that he suffered from a right-

sided L5-S1 herniation with S1 nerve-root compression

causing radiculopathy.  Thus, the claimant was referred to

neurosurgeon, Dr. Arthur Johnson, with River Valley

Musculoskeletal Center.  

         The claimant’s first surgery was a minimally

invasive outpatient procedure performed on July 19, 2007. 

More specifically, Dr. Johnson performed a “pipeline lumbar

diskectomy” on that date in an effort to alleviate the

claimant’s symptoms.   

         In a post-operative clinic report dated August 7,

2007, PA-C, John Hundley, noted that the claimant reported

being “virtually pain free” for the last seven to ten days. 

Mr. Hundley released the claimant to return to work as of

August 24, 2007, with restrictions of no bending, lifting,

twisting, carrying more than eight to ten pounds, and no
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sitting for more than one hour without a fifteen minute

break.

         The claimant returned to Dr. Johnson on September

6, 2007.  Dr. Johnson noted that the claimant reported

initial improvement after his surgery until he developed

pain and spasms in his lower back with pain in his left

lower extremity.  Dr. Johnson took the claimant off of work,

prescribed him medications, and referred him for physical

therapy.  The claimant was released from physical therapy on

October 2, 2007.  In a report of that date, MSPT, Debbie

Dickerson, noted that physical therapy was beneficial until

the claimant reportedly engaged in other activities “that

should have been delayed.”  This, according to Ms.

Dickerson, resulted in increased back pain.  On December 2,

2007, Dr. Johnson continued  the claimant off work and in

physical therapy.

         A clinic note from River Valley Musculoskeletal

Center dated April 3, 2008, reflects that the claimant

reported significant low back pain with associated spasms

and radiculopathy on that date.  Dr. Johnson continued the

claimant off of work for three months and prescribed him

medications.  On April 18, 2008, however, Dr. Johnson opined

that the claimant could return to work with restrictions of
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no bending, stooping, or lifting over thirty pounds.  On May

14, 2008, Dr. Johnson opined that the claimant had reached

maximum medical improvement for his May, 2007, back injury,

and he assigned the claimant with 10% permanent physical

impairment to the body as a whole, which the respondents

accepted.  A subsequent functional capacity evaluation

conducted on June 10, 2008, by Doin Dahlke, M.Ed., placed

the claimant in the medium work category with no lifting

over fifty pounds. The claimant reportedly gave a reliable

effort during this evaluation.

         On June 16, 2008, Dr. Arthur cleared the claimant

to return to work within his restrictions as defined by his

functional capacity evaluation.  On June 26, 2008, the

claimant was seen by Dr. J. Ben Jacobs at the Jefferson

Regional Medical Center pursuant to low back pain and spasms

after the claimant picked a few plums from his mother’s plum

tree.  An MRI conducted on July 1, 2008, confirmed post-

operative changes with no acute injury.  On July 22, 2008,

Dr. Johnson assessed the claimant with a “re-exacerbation”

of his previous back pain, and he referred the claimant for

a diskogram. 

         Assistant Administrator of Human Resources for the

respondent-employer, Maribel Baker, testified at the 2013
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hearing.  Baker testified that she was familiar with the

claimant’s claim by virtue of her position.  Baker testified

that in 2008, after the claimant was cleared to work in the

medium category, he was offered a position as a phlebotomist

for the respondent-employer at the same rate of pay.  Baker

testified that, pursuant to a subsequent telephone

conversation with the claimant about the phlebotomist

position, she learned that he did not believe he could

perform the duties of that job.  Although, according to

Baker, the phlebotomist position would have been a “lighter”

job in terms of physical labor, she stated that it would not

have been a sedentary position.  Baker indicated that

although the phlebotomist’s job description states

occasional lifting up to fifty pounds, in reality,

phlebotomists never have to carry over ten pounds.  Baker

affirmed that there is some bending involved with the

phlebotomist position.  Baker further affirmed that this

position involves a certain amount of walking; but, she

added that phlebotomists can sit and stand as needed.  Baker

testified that accommodations would have been made for the

claimant had he accepted the position and requested them. 

Baker stated that she did not speak with the claimant again

about employment opportunities after he refused the
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phlebotomist position because that was the only position

within the hospital that had been cleared by his physician. 

Moreover, due to his refusal of this opportunity, Baker

assumed that the claimant was no longer interested in

employment with the respondent-employer.  Baker stated that

the claimant was over-qualified for the phlebotomist

position; however, she indicated that he would have required

no additional training in order to perform it.

         The claimant testified that he the was physically

unable to do the phlebotomist job at the time it was

offered, and that his back got worse thereafter.  According

to the claimant,  “I wouldn’t have been able to do the

bending and stooping and things like that.”  The claimant

further stated that, as a phlebotomist, “you have to bend

over every time you draw blood.”   The claimant claimed that

he was offered $10.00 an hour for the phlebotomist position,

which represented an approximate $7.00 per hour cut in pay

from his position as a paramedic.  The claimant described

his current level activities as very limited.  The record

indicates that the claimant currently receives Social

Security Disability benefits.  Furthermore, although the

claimant admitted that he had experienced serious injuries

prior to 2007, and that he had treatment for his back, he
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claimed that his back did not prevent him from working until

his 2007 injury.  I note that, aside from his subsequent

heart problems, the claimant was diagnosed with diabetes in

2009. 

         The claimant underwent a repeat functional capacity

evaluation on May 6, 2010, under the direction of Mr.

Dahlke.  According to the report of this study, the claimant

gave an unreliable effort.  Although the claimant’s true

functional abilities remained unknown due to the

inconsistencies he exhibited during that study, Mr. Dahlke

concluded that the claimant could perform work in the light

category.  In a letter dated June 10, 2010, Dr. Knox cleared

the claimant to work in the light category, and he increased

his permanent physical impairment rating.

         The claimant testified and the record confirms that

he underwent surgery to remove his fusion hardware on July

11, 2011. The claimant underwent a vocational rehabilitation

evaluation with Heather Taylor on September 29, 2011.  I

note that this assessment had been delayed for several

months due to the claimant’s intervening heart problems. 

Ms. Taylor testified at the hearing of July 16, 2013. 

According to this witness, her September, 2011, assessment

showed that the claimant was a relatively young, educated
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person with transferable job skills that could be utilized

in other employment settings.  Taylor agreed that just from

the standpoint of the claimant’s two previous heart attacks

and resulting medical procedures, he could not return to

heavy physical work as is required of a paramedic;

particularly without work hardening. Ms. Taylor noted,

however, that she was expressing that opinion without

benefit of seeing any of the claimant’s cardiology reports. 

While Ms. Taylor agreed that the clamant’s back condition

would probably prevent his return to heavy physical labor,

as well, she stated that the claimant should be able to

perform work in a sedentary or light duty classification.  

         The record clearly indicates that the claimant has

failed to prove that he is entitled to wage-loss benefits

above his anatomical impairment rating due, in part, to this

refusal to accept a bona fide offer of employment.  Ark.

Code Ann. §11-9-522 provides, in part, as follows:

         (b)(1) In considering claims for permanent partial  
          disability benefits in excess of the employee’s    
          percentage of permanent physical impairment, the   
          Workers’ Compensation Commission may take into     
          account, in addition to the percentage of          
          permanent physical impairment, such factors as the 
          employee’s age, education, work experience, and    
          other matters reasonably expected to affect his or 
          her future earning capacity.

         (2) However, so long as an employee, subsequent to  
          his or her injury, has returned to work, has       
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         obtained other employment, or has a bona fide and   
         reasonably obtainable offer of to be employed at    
         wages equal to or greater than his or her average   
         weekly wage at the time of the accident, he or she  
         shall not be entitled to permanent partial          
         disability benefits in excess of the percentage of  
         permanent physical impairment established by a      
         preponderance of the medical testimony and          
         evidence.

         Case law has interpreted section (2) of the above

to require not only that the employee have a bona fide offer

to return to work at wages equal to or greater than his

weekly wage at the time of his accident, but that the

offered work must fall within the claimant’s physical

restrictions.  Foster v. Gilstar, 2011 Ark. App. 735,  387

S.W.3d 212 (2011).  Moreover, the employer has the burden of

proving a bona fide offer of employment. Id.

         The facts in this claim, to include the credible

testimony of Maribel Baker, demonstrate that the claimant

was offered a job as a phlebotomist for the respondent-

employer once he had been cleared to return to work in the

medium category following his first surgery. 

Notwithstanding the claimant’s testimony that he would have

suffered a significant pay cut, Baker testified that the

claimant would have been paid the same wages as when he was

injured due to his time of employment with the respondent-

employer.  I find Baker’s testimony more reliable than the

claimant’s concerning pay-rates in that, as Assistant



LINDSEY - F705511  37

Administrator of Human Resources for the respondent-

employer, she was in a better position to know.  

         Moreover, although the claimant testified that he

would have been unable to perform the duties of

phlebotomist, the record shows the claimant’s doctor had

approved this job for the claimant.  Furthermore, Baker

testified that, although this was not a sedentary job,

accommodations would have been made for the claimant within

his physical limitations had he taken the job.  Further,

while Baker testified that the claimant was over-qualified

for this position, she stated that he would need no further

training in order to perform the duties of a phlebotomist. 

Finally, the claimant’s first functional capacity evaluation

showed that he was able to work within the medium category,

thus confirming that the phlebotomist position, which was

considered a light position, fit within the claimant’s

physical limitations.

         The weight of the credible evidence in this claim

shows that the respondent-employer has proven that it made a

bona fide offer of employment to the claimant after his

first surgery.  In addition, the record demonstrates that

this employment opportunity was within the claimant’s

restrictions.  The record further shows that, in spite of

medical and other documentation showing that he could
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perform this job, the claimant rejected this offer based on

his own belief that he could not perform the job. 

Thereafter, the claimant admittedly failed to seek any

employment opportunity, nor did the respondent-employer

offer the claimant another opportunity based on the

claimant’s perceived lack of interest in pursuing

employment.  Due to his refusal of a bona fide offer of

employment following the claimant’s first surgical

procedure, the claimant is not entitled to wage loss

benefits above his permanent physical impairment rating.  

         While I acknowledge that the claimant underwent two

subsequent back surgeries that resulted in increased

permanent physical impairment, the claimant admitted that

his condition has not changed since that time, in spite of

his last surgery.  Therefore, the claimant’s rejection of a

bona fide offer of employment within his restrictions even

prior to his subsequent surgeries demonstrates that the

claimant lacks motivation to return to work. 

         I note that the claimant’s lack of motivation to

return to work as evidenced by his refusal of bona fide

employment offer was only one factor taken into

consideration by the Administrative Law Judge in denying the

claimant wage-loss benefits.  Notwithstanding that the

claimant has developed other serious unrelated health
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issues, such as diabetes and heart disease, that might

prevent him from returning to work as a paramedic, the

record demonstrates that the claimant is a well-educated,

middle-aged man with years of relevant work experience and

transferrable skills.  In addition, the claimant’s

transition into the phlebotomist position would have

required no additional training on the claimant’s part. 

Finally, even after the claimant’s latest surgery, the

claimant has demonstrated the ability to work in at least

the light category.  However, as the claimant currently

receives Social Security Disability benefits, it stands to

reason that he lacks a financial incentive to return to

work.  Certainly, all of these other factors, combined with

the claimant’s rejection of a bona fide employment

opportunity early in his recovery, reveal that the claimant

has failed to provide proof that he is entitled to wage-loss

benefits above his permanent physical impairment rating as a

result of his compensable back injury of 2007; regardless of

when this employment opportunity was offered and refused. 

Therefore, I respectfully dissent from the majority opinion

finding that the claimant is entitled to wage-loss.

                                                             
                KAREN H. McKINNEY, Commissioner
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Commissioner Hood concurs, in part, and dissents, in part.

CONCURRING AND DISSENTING OPINION

         After my de novo review of the record, I concur in

part with, but must dissent, in part, from the majority

opinion.  I agree with the majority concerning the

claimant’s medical treatment.  I agree that the claimant

sustained wage-loss disability of at least 30% in addition

to his permanent anatomical impairment.  I agree that the

claimant is entitled to temporary total disability benefits

from July 11, 2011, until at least December 14, 2011.  I

agree with the award of an attorney’s fee.

                      I dissent from the majority opinion, because the

record shows clearly that the end of the claimant’s healing

period occurred on March 22, 2012, not December 14, 2011. 

On December 14, 2011, Dr. Knox wrote that 

         his permanent partial disability will be increased  
         by 1% with the second [hardware removal] surgery,   
         and I would defer that to six months following the  
         surgical procedure.  Referring to my note of        
         06/10/10, at which point Mr. Lindsey was noted to   
         be at 14% permanent partial disability, which would 
         take him to 15% total disability.

                      The claimant’s hardware removal surgery occurred on

July 11, 2011.  Therefore, the permanent impairment rating

of 1% in addition to his prior ratings was deferred until

March 2011. He most assuredly did not intend to release the
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1  I recognize that Dr. Knox’s impairment rating on March
22, 2012 was for 14%.  When each of the impairment
ratings is reviewed, it is apparent that the claimant
had a diskectomy surgery by Dr. Johnson, which entitled
him to a 12% impairment, a fusion surgery by Dr. Knox
which added 2% to his impairment, and a fusion hardware
removal surgery by Dr. Knox, which added another 1%. 
In Dr. Knox’s December 2011 letter, he stated that the
rating would be 15%, referring to the hardware removal
surgery in addition to the prior 14% rating.  The 14%
rating was based upon the first two surgeries.  In Dr.
Knox’s March 2012 letter, he only referenced the
claimant’s two surgeries by Dr. Knox.  The Commission
has the authority and responsibility to determine the
correct rating, and the correct rating, based upon the
claimant’s three surgeries, is 15%. 

claimant and issue the rating effective on December 14,

2011, by his clear language., This is borne out by his

letter of March 22, 2012, in which he stated that he was

“closing out” the claim, and in which he issued an

impairment rating.1  In December 2011, Dr. Knox merely

identified what the permanent anatomical impairment rating

would be, when it was time to assess it.  In March 2012, Dr.

Knox issued the permanent anatomical impairment rating,

based upon the hardware removal, thus showing that the

healing period in March 2012.  I would award the claimant

additional temporary total disability benefits from July

2011 to March 2012, while he was in his healing period for

the hardware removal surgery and unable to work.
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         I dissent from the majority finding that the

claimant was unable, at that time, to perform the Laboratory

Assistant’s position offered to him in June 2008.  The

Arkansas Workers’ Compensation Act places the burden of

proof on the respondents in regard to the existence of a

bona fide offer of reasonable employment.  Ark. Code Ann.

11-9-522(c)(1).  The evidence does not show that the

claimant received a bona fide offer of employment in a

position within his restrictions at a wage equal to or

greater than his pre-injury wage, at the time the

phlebotomist offer was made or after his second or third

surgeries. 

         Dr. Johnson stated that the claimant could return

to work with restrictions consistent with the Medium level

of work, in June 2008.  Medium work includes occasional (up

to 33% of workday) lifting of 21-50 pounds, frequent (34-66%

of workday) lifting of 11-25 pounds, and constant (67-100%

of workday) lifting of 1-10 pounds.

         Maribel Baker, the respondent-employer’s human

resources person, testified that in June 2008, after his

first surgery and functional capacity evaluation, he was

offered the phlebotomist position, because it was within his

restrictions. This position was detailed in a June 2008

description entitled “laboratory assistant,” and marked



LINDSEY - F705511  43

“approved” and “re: Freddie Lindsey.”  It states that the

position required the use of computer terminals and

printers, centrifuges, lab refrigerator and freezers, and

telephone.  It required continuous standing and walking.  It

required lifting and carrying up to thirty pounds, with

occasional pushing/pulling of up to 40 pounds.

         Baker testified that he would receive the pay rate

he had before his injury.  She did not testify that she told

him that.  The claimant said that he could not do the job. 

She stated that accommodations would have been made for the

claimant, but that was not expressed to him.  She stated

that the fact that accommodation would be made, so that he

could perform the job within his abilities, was not

communicated to him, because he said he could not do the

job. 

         The claimant testified that he was offered a job as

a phlebotomist after his first surgery.  He testified that

the rate of pay was ten dollars per hour in 2008 and that as

a paramedic, he earned sixteen to seventeen dollars an hour. 

The claimant testified that he could not do the phlebotomist

job at that time. He could not bend over, which was

necessary almost every time.  He could not stoop, which was

also necessary often.  Bending and stooping hurt his back

after his injury and surgeries. 
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         The claimant was offered a position, which paid six

to seven dollars less than his pre-injury wage.  There is no

evidence that he was made aware that he would be paid his

pre-injury wage, and his testimony shows that he understood

he would be paid ten dollars an hour.  

         The claimant was offered a position which did not

comply with his work restrictions.  There is no written

indication that Dr. Johnson approved the phlebotomist job. 

More importantly, it required lifting and carrying up to

thirty pounds, with occasional pushing and pulling of up to

40 pounds.  His restriction was to Medium work, with only

occasional lifting of 21-50 pounds.  If the description

stated that the pushing and pulling of up to 40 pounds was

occasional, then the lifting and carrying of up to 30 pounds

must have been more than occasional, which was outside his

restriction.

         The claimant was offered a position, which he felt

he could not perform.  The respondents presented evidence

that he was not told that he could have accommodations,

because he said he could not do the job.  In other words,

when told that he could not do the job, they did not tell

them that they could change the job duties so that he could

do the job, because he said he could not do the job.  That

is nonsense. 
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         In June 2008, there was no bona fide offer of

employment.  The wage was not communicated to be the same as

his pre-injury wage.  The job duties on their face are

outside his work restrictions.  The respondent-employer’s

purported willingness to accommodate his limitations were

not communicated to him, because he stated that his

limitations prevented him from taking the job, which, to

repeat, is nonsense.

         I agree with the majority that the respondents did

not offer the claimant reasonable employment after December

14, 2011.  In fact, there was no offer of reasonable

employment in 2010 after his second surgery either.

         I disagree with the majority assessment of the

claimant’s drive to return to work and his abilities.  While

I agree that the claimant sustained wage loss of at least

30%, I would award the claimant 65% wage-loss disability.

         The claimant suffered a right L5-S1 disk herniation

with right lower extremity radiculopathy, on May 20, 2007,

for which he has undergone three surgeries, multiple

epidural steroid injections, and courses of physical

therapy.  He has continuously required medication for pain

and spasms since the injury.  Dr. Knox expected that his

need for Ultram for pain management would be ongoing.  Based

upon the claimant’s medical history and treatment and his
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functional capacity evaluation, on June 10, 2010, Dr. Knox

defined the claimant’s physical limitations as occasionally

lifting 11-20 pounds, frequently lifting 1-10 pounds, and

constantly lifting negligible weight.  

         As noted above, the claimant has a permanent

anatomical impairment rating of 15% for the three surgeries

for his spinal injury.  The claimant has many health

conditions, including restless leg syndrome, high blood

pressure and cholesterol, anxiety and depression, and

diabetes, which pre-date his injury.  He was able to work

despite these conditions.  He also had cardiac issues, which

would have temporarily interfered with his ability to work,

had he not already been off work for his spine, but for

which the record reflects no limitations, off-work status,

or other restriction on his activities.  The claimant is

almost fifty-five years of age, which is practically

speaking advanced age for finding a new job or a job in a

new field, or for developing new skills to become employable

in a new field.  

         The claimant’s restrictions, due strictly to his

back injury, preclude him from returning to work as a

paramedic, which diminishes the current value of his solid

education, skills, and certifications for paramedic work,

and his twenty years of paramedic work experience.  His
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paramedic license was expired.  He had no training or

experience to be a medical assistant, medical records clerk,

or coder.  He had not received any offer of retraining or of

any job except the phlebotomist job in 2008.

         The claimant has been in and out of surgery between

2007 and 2011.  The claimant continues to require pain

medication to control his chronic back pain, which limits

his activities.  His back hurt all the time.  He had good

days and a lot of bad days.  He had not been able to get an

appointment to return to Dr. Knox.  He could sit in a chair

for about twenty minutes at a time.  He could stand about

twenty minutes at one time.  He had difficult walking the

length of his two-acre yard.  On a regular day, he sits and

lays around.  His son mowed his yard.  He ate sandwiches,

but he did not cook much.  His son did the housework and

shopping.  Walking on a concrete floor in a store was

painful.  He attended church.  He no longer taught Sunday

school, because it was too hard.  He had to change positions

regularly at church, because his back and legs hurt a lot. 

He had an increase in back and leg pain over the four months

prior to the hearing.  He no longer drove his car, and it

was no longer tagged or insured.  He has been determined to

be disabled for purposes of Social Security, and he is

unable to return to the work for which he has been trained
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and is able to do as a paramedic.  The claimant does not

believe he can return to work, and no rehabilitation or

employment has been offered.  He testified that he wished he

could return to work.

         The claimant lives in Knoxville, Arkansas, and has

difficulty tolerating long drives.  He noted that he was

driven to the hearing, that the ride was about an hour, and

that during the hearing, he was in pain and had to shift

positions in his seat.

         The claimant worked for the respondent-employer for

25 years as a paramedic, and as a result of his compensable

injury, he can no longer earn the same wages as a paramedic. 

There is no evidence of what work is available to him in his

home of Knoxville, Arkansas, which has a population of less

than 800 people, at his age, and within the light duty

restriction.  The only evidence concerning work available to

the claimant is the 2008 offer of a phlebotomist position at

$10 per hour, which is evidence of a 30-35% decrease in

earning ability, from his $16-$17 per hour pre-injury wages. 

This offer was made before his second and third surgeries

and before his increased permanent anatomical impairment

rating.  He remains in need of pain management.  I would

award the claimant 65% wage-loss disability benefits, based

upon the concrete evidence of the decrease of his wage-
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earning capacity found in the phlebotomist job offer and

upon the increase of his restrictions and impairment since

that time.

         I note the assessment of the vocational

rehabilitation evaluation, performed on September 29, 2011. 

In summary, the evaluator noted that the claimant could not

return to his Very Heavy category of work, but that he had

some transferable skills to the Sedentary to Light category. 

She noted that he takes Ultram to manage his pain.  She felt

that he had transferable skills from his work history and

training, and she identified several jobs as viable options

for the claimant, including medical records clerk, hospital

admitting clerk, medical assistant, medical biller, medical

coding, dialysis technician, cardiac monitor technician,

phlebotomist, and medical transcriptionist.  She noted that

further research would be required to identify whether any

such jobs were available in his local community.  She noted

that he might try some short-term training to expand his

options.  She offered her assistance in identifying

available jobs, available skill courses, and his return to

work. 

         The vocational specialist testified that her report

was based upon an informal interview process.  She testified

that she believed that there were light or sedentary duty
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jobs in existence that he could perform.  At the time of his

evaluation, he was still in treatment and was unsure what he

could do physically, so he had not considered return to

work.  She did not know what jobs within his abilities

existed in his area.  She had not done any current job

market research in his area.  The fact that there are

conceivably jobs that the claimant could do does not

disprove the fact that the claimant has sustained a 65%

decrease in his wage-earning capacity, especially in light

of the absence of information as to whether any of those

jobs are available within the claimant’s ability to travel

and to perform.

         We have definitive evidence that the claimant, in

2008, before two more surgeries and two increases in his

impairment rating had suffered at least a 35% decrease in

wage-earning capacity, based upon the phlebotomist job

offer.  Since that time, the claimant’s impairment has

increased 3%, based solely upon his compensable injury, and

his symptoms have not improved. While the claimant did have

other medical issues, there is no question that the major

cause of his 65% wage-loss disability assessed here was his

compensable back injury.  His cardiac and diabetic

conditions were not considered in that assessment.
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         I would have awarded temporary total disability

benefits to include the period between December 14, 2011,

and March 22, 2012, wage-loss disability of 65%, and an

attorney’s fee based upon those amounts.

         For the foregoing reasons, I concur in part with,

but must dissent, in part, from the majority opinion.

                                
PHILIP A. HOOD, Commissioner


