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Decision of Administrative Law Judge:  Reversed

OPINION AND ORDER

The respondents appeal that portion of the

Administrative Law Judge opinion filed on March 12, 2014,

finding that the respondent-carrier is not entitled to an

offset or credit pursuant to Ark. Code Ann. §11-9-411. 

Our carefully conducted de novo review of this

claim in its entirety reveals that the respondent-carrier is

entitled to an offset or credit pursuant to Ark. Code Ann.

§11-9-411 for benefits it paid while the claimant

simultaneously received payment from his short and long term
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disability policies.  

The compensability of the claimant’s April 22,

2011, back injury and the benefits that the claimant is

entitled to as a result of that compensable injury are not

disputed.  The claimant was released by his treating

surgeon, Dr. Schlesinger, with a ten percent anatomical

impairment rating.  Furthermore, the parties agreed that the

claimant reached maximum medical improvement and the end of

his healing period for his April, 2011, injury on August 3,

2012.  The record shows that the claimant’s anatomical

impairment rating was at no time controverted by the

respondent-carrier.  The record indicates, in fact, that at

the time of the hearing the respondents had already accepted

and paid the claimant’s ten percent anatomical impairment

rating.

The record shows that the respondent-carrier paid

the claimant temporary total disability benefits from May

17, 2011, through July 22, 2013.  The record, to include the

claimant’s own testimony, confirms that the claimant

simultaneously received short and long-term disability

benefits per a group disability policy provided through

SunLife Financial (SunLife) and paid for by the respondent-
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employer.  More specifically, the record shows that the

claimant received a total of $5,124.60 in short-term

disability benefits from SunLife from May 24, 2011, through

August 22, 2011.  Thereafter, the claimant received long-

term disability benefits from SunLife from August 23, 2011,

through June 30, 2013, in the amount of $9,272.72.  The

claimant failed to disclose to the respondent-carrier that

he had received short and long-term disability benefits from

SunLife until mid-November, 2013.  By that time, the

claimant had received a total of $14,377.32 in disability

benefits from SunLife in excess of what he should have

received pursuant to Ark. Code Ann. §11-9-411.

 The record reveals that in order to be eligible to

receive short and long-term disability benefits from

SunLife, the claimant was required to apply for Social

Security Disability benefits.  The record shows that the

claimant was approved for Social Security Disability

benefits on or around December 3, 2013.

Ark. Code Ann. §11-9-411 provides, in part:

(a)(1) Any benefits payable to
an injured worker under this
chapter shall be reduced in an
amount equal to, dollar-for-
dollar, the amount of benefits
the injured worker has
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previously received for the
same medical services or
period of disability, whether
those benefits were paid under
a group health care service
plan or whatever form of, a
group disability policy, a
group loss of income policy, a
group accident, health, or
accident and health policy,
self-insured employee health
or welfare benefit plan, or a
group hospital or medical
service contract. 

(2) The reduction specified in
subdivision (a)(1) of this
section does not apply to any
benefit received from a group
policy for disability if the
injured worker has paid for
the policy.

(b) The claimant shall be
required to disclose in a
manner to be determined by the
Workers’ Compensation
Commission the identity,
address, or phone number of
any person or entity which has
paid benefits described in
this section in connection
with any claim under this
chapter.

In his Opinion of March 12, 2014, the

Administrative Law Judge stated:

While the employer has a right
to reduce its obligation to
pay indemnity benefits when
providing a disability policy
to its employees, this right
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does not prevent the employer
from providing both workers’
compensation benefits and
group disability benefits to
its employees. Indeed, many
employers provide both
benefits ... . However, it is
clear that the employer’s
entitlement to an offset only
applies for the period of
disability and neither the
employer nor the carrier can
claim a future credit against
the claimant’s entitlement to
future wage-loss disability. 

In conclusion, the administrative law judge

erroneously stated:

The clear intent of the
statute only allows for an
offset for the same period of
disability. Respondents cannot
take a future credit. This has
been confirmed by both the
Full Commission and the
Arkansas Court of Appeals.
See, Henson v. General
Electric, 99 Ark. App. 129,
357 S.W.3d 908 (2007)

The Administrative Law Judge found, however, that

the “respondents may claim a credit for all indemnity

previously paid, as well as for an overpayment of temporary

total disability against its obligation for permanent
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1 The record reveals that the respondent-carrier overpaid
indemnity benefits in the amount of 1,552.09.

partial disability benefits.” 1  In so finding, the

Administrative Law Judge explained that the respondents are

entitled to a credit for any overpayment of indemnity

benefits after the claimant reached the end of his healing

period on August 3, 2012, or the difference between

entitlement to permanent partial disability and temporary

total disability benefits paid by the respondent-carrier.  

The Administrative Law Judge cited Henson v.

General Electric, supra, in support of his decision to deny

the respondent-carrier a credit or offset for temporary

total disability benefits and permanent benefits paid

concurrently with disability benefits that the claimant

received from SunLife.  According to the administrative law

judge, the Henson case stands primarily for the proposition

that Ark. Code Ann. §11-9-411 only applies for the same

period of disability, and the respondents cannot take a

future credit.  According to this interpretation of Ark.

Code Ann. §11-9-411 and the case-law that interprets that

statute, however, there is no plausible scenario by which a

credit could ever be taken, especially in situations such as
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this one, where the respondent is unaware that group

disability benefits are being paid concurrently with

workers’ compensation benefits.

A review of the Henson case, as handed down by the

Court of Appeals, shows that the Court agreed with the Full

Commission finding that the respondents were entitled to a

credit towards their obligation to pay wage-loss benefits to

the claimant for the claimant’s receipt of both workers’

compensation indemnity benefits and disability benefits. 

Henson, supra. In so finding, the Court stated, “[T]he

Commission did not err in finding that Ark. Code Ann. §11-9-

411 applied to retirement-disability benefits, as the

overrriding purpose of §11-9-411 is to prevent a double

recovery by a claimant for the same period of disability.” 

In addition, the Court considered the Commission’s statement

that “[l]ong-term disability benefits and the disability

retirement benefits which the claimant receives are the

types of benefits which subsection 411 is intended to

address.”  In conclusion of its Opinion, the Court stated:

Appellees further claim that
Ark. Code Ann. § 11-9-411 is
clear. First, appellees argue
that it was the intent of the
legislature to include all
types of benefits paid for
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disability because Page 136-A
the term "any" is a term of
expansion rather than a term
of limitation. Second, the
statute was meant to prevent a
claimant from receiving a
double recovery for the same
period of disability. Third,
the legislature included
benefits "received by" the
claimant, rather than
"received from" a certain
source. Appellees claim that
it is therefore clear that if
a claimant receives any type
of disability benefit during a
particular time period of
disability, the legislature
does not want the claimant to
also receive workers'
compensation benefits for that
same time period. We agree and
hold that the Commission did
not err in finding that Ark.
Code Ann. § 11-9-411 applies
to retirement-disability
benefits, as the overriding
purpose of § 11-9-411 is to
prevent a double recovery by a
claimant for the same period
of disability.

Likewise, in Tabieros v. Northwest Airlines, 2011

AWCC 35 (Opinion filed March 11, 2011; Claim No. F402414),

the Commission found that the respondents were entitled to a

credit for long-term disability benefits already paid

against the future award of temporary total disability

benefits.  See, also, Standley v. Hugg & Hall Equip., 2007
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AWCC 12 (Opinion filed January 23, 2007; Claim No. F409778),

(where the Commission found that the claimant's wage-loss

disability was the liability of Respondent No. 1, and that,

pursuant to Ark. Code Ann. § 11-9-411, Respondent No. 1 was

entitled to a credit for disability benefits the claimant

had previously received pursuant to the disability policy

about which the claimant had testified.)

In this claim, the claimant testified that he

received short and long-term disability benefits from a

policy provided by the respondent-employer during the same

period of time that he received temporary total disability

and permanent impairment benefits from the respondent-

carrier.  There is simply no disputing this.  The

administrative law judge’s denial of credit to the

respondents pursuant to Ark. Code Ann. §11-9-411, therefore,

amounts to a double-recovery for the claimant.  Our statute

will not allow the claimant to receive a double-recovery,

nor should we. 

Based on the above and foregoing, and in keeping

with the true intent of the legislature, which is clearly to

prevent the claimant from receiving a double-recovery, the

respondent-carrier is entitled to an offset or credit
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pursuant to Ark. Code Ann. §11-9-411.  Therefore, the

decision of the Administrative Law Judge is hereby reversed

and the proper credit applied. 

                               

                         A. WATSON BELL, Chairman

                                

               KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the entire record, I

must  dissent from the majority opinion, because the

respondents are not entitled to an offset for short-term and

long-term disability benefits paid to the claimant by a

separate carrier, against wage-loss disability benefits owed

the claimant by the respondents.

The claimant received $5,124,60 in short-term

disability benefits for the period from May 24 to August 22,

2011.  He also received some long-term disability benefits. 

The claimant had to apply for Social Security Disability
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benefits as a term of the disability benefits policies. 

This claim was successful, and the disability policies

require that the carrier be reimbursed the amount it paid

out of the Social Security Disability benefits paid.  The

claimant reached maximum medical improvement on August 3,

2012.

The respondents assert that Ark. Code Ann. § 11-9-

411 allows an offset, giving it credit for the amounts the

claimant received in short and long-term disability benefits

against the wage loss benefits awarded.

A.C.A. § 11-9-411 states in pertinent part:

(a) Any benefits payable to an injured worker
under this chapter shall be reduced in an
amount equal to, dollar-for-dollar, the
amount of benefits the injured worker has
previously received for the same . . . period
of disability, whether those benefits were
paid under a . . . a group disability policy.
. .

The Court of Appeals in Henson v. General

Electric, 99 Ark. App. 129, 257 S.W.3d 908 (2007), upheld

the Commission’s determination that retirement disability

benefits were the type of benefits contemplated in Ark. Code

Ann. Sec. 11-9-411(a).  The court stated that “if a claimant

receives any type of disability benefit during a particular
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time period of disability, the legislature does not want the

claimant to also receive workers' compensation benefits for

that same time period.”  The court went on to state that

“the overriding purpose of § 11-9-411 is to  prevent a

double recovery by a claimant for the same period of

disability.”

The Commission also held in that claim that the

respondents were entitled to an offset for the long-term and

retirement disability benefits that the claimant continued

to receive.  Henson v. General Electric, 2006 AWCC 147, Full

Commission Opinion Filed August 31, 2006 (WCC No. F106883). 

This was not appealed to the Court of Appeals.   The

Commission stated that:

 The claimant cannot receive both workers'
compensation

benefits and “disability” benefits from any
of the enumerated sources which includes
long-term disability and disability
retirement for the same period of time,
regardless of when that period of time
appears on the “time line” of receipt of such
benefits.  The word “previous” only means
that the respondent cannot take a future
credit.

In Mills v. Arkansas State Highway, 2012 Ark. App.

395, the court found that, “because the purpose of the
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statute is to prevent a double recovery”, the respondents

were only entitled to an offset for the amount of

disability-retirement benefits that the claimant received in

excess of what she would have received if she had retired

without disability. 

The benefits the claimant received, short-term

disability benefits and long-term disability payments, are

the type of benefits contemplated by Ark. Code Ann. Sec. 11-

9-411(a).  So, any benefits he receives can be reduced by

the amounts paid under the policies, so long as they were

“previously received for the same . . . period of

disability.”  

The short-term disability benefits were paid

before the benefits in question.  However, those payments

were not paid for the same period of disability.  The

parties stipulated that the short-term disability benefits

were for the period from May 24 to August 22, 2011.  The

claimant’s entitlement to wage-loss disability could not and

did not arise until after his healing period ended on August

3, 2012, and after he received a permanent anatomical

impairment rating, which occurred on January 29, 2013.  The

claimant’s short-term disability benefits were not paid for



Lewis - G104513 14

the same period of disability (May 24 to August 22, 2011) as

the wage-loss benefits (August 3, 2012 and forward).  Thus,

there is no offset available for those benefits.

The claimant also received long-term disability

benefits.  According to the record, the claimant’s long-term

disability benefits began to accrue on August 23, 2011. 

Those benefits were also subject to reduction by the amount

of any other income he received related to his disability. 

A letter from the carrier states that the claimant’s gross

long-term disability benefit is $2,906.59, which was reduced

by his workers’ compensation benefits, for a net monthly

benefit of $414.92.  He received a total of $9,252.72 for

the period from August 23, 2011 (the accrual date) and June

30, 2013.

To repeat, the claimant’s entitlement to wage-loss

disability could not and did not arise until after his

healing period ended on August 3, 2012, and after he

received a permanent anatomical impairment rating, which

occurred on January 29, 2013.  The claimant’s long-term

disability benefits were not paid for the same period of

disability (August 23, 2011 to June 30, 2013) as the wage

loss benefits (August 3, 2012 and forward).  Thus there is
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no offset available for those benefits paid between August

23, 2011 and August 3, 2012.

Further, I note that the claimant’s long-term

disability benefits were reduced by the amount he was

receiving in workers’ compensation benefits, and that

further, the short-term and long-term disability policies

required that he apply for Social Security Disability, and

that if he received such benefits, that he would have to

reimburse them for his short-term and long-term benefits, as

well as certain expenses arising out of the Social Security

application process.  Thus, there is no risk that the

claimant would receive a double recovery.  

I would deny the respondent’s request for an

offset based upon the short-term and long-term disability

benefits the claimant received, because all the benefits the

claimant received between May 24, 2011 and August 3, 2012

were for a different period of disability than the wage-loss

disability benefits for which the respondents are

responsible, and because the claimant’s long-term benefits

were reduced by the workers’ compensation benefits he

received and will be reduced to zero out of the Social

Security benefits he receives.  Any other result will reduce
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the claimant’s benefits to less than what he is entitled by

the Arkansas Workers’ Compensation Act. 

For the foregoing reasons, I must respectfully

dissent from the majority opinion.

                                    
                     PHILIP A. HOOD, Commissioner


