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Decision of Administrative Law Judge:  Reversed.

OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed January 31, 2014.  The administrative law

judge found that the claimant did not prove he was entitled

to wage-loss disability.  After reviewing the entire record

de novo, the Full Commission finds that the claimant proved

he sustained wage-loss disability in the amount of 15%.  
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I.  HISTORY

Jose Leonardo, now age 36, testified that he was born

in Mexico where he attended school through the 12th grade. 

Mr. Leonardo testified that he had worked as a baker for

about one year, but that most of his employment history

involved carpentry, construction, bricklaying, and

landscaping.  The claimant’s testimony indicated that he

came to the United States in approximately 2003.  The

claimant’s testimony indicated that he became a full-time

employee with the respondent-employer, Osvaldo Ambriz, in

about May 2011.  The claimant testified that he worked as a

framer and roofer for the respondent-employer and that the

work required heavy manual labor.  The claimant testified

that he earned $13.00 per hour with the respondent.  The

parties stipulated that the claimant’s average weekly wage

was $520.00.    

The parties stipulated that the employment relationship

existed on or about August 10, 2011, on which date the

claimant “sustained compensable injuries to his nose and

shoulder.”  The claimant testified on direct examination:

Q.  Tell us what happened to you on that day.

A.  Well, what happened that day was we were
working.  We came into work really early, around
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6:00 or 7:00 in the morning.  And there was a
storm coming in, one of those - how can I tell it
- well, like a tornado.  And so the man in charge
from the company got a box, and he said that we
could all go up and down on that, and it was
lifted up on a forklift.  And he told us that it
was important for all of us to get down quickly. 
And so there were about four or five of us workers
that got down on that box, and that’s when the
accident happened.

Q.  Did you fall?

A.  That’s right....

Q.  You had an injury to your left shoulder?

A.  That’s right....

Q.  And you also had some facial injuries?

A.  That’s right....

According to the record, the claimant received

emergency medical treatment on August 10, 2011:  “This 33-

year-old construction worker who evidently fell from a

scaffolding type facility due to high winds at the job site

earlier today, struck his left face and left chest wall. 

Evaluation workup and evaluation revealed mid lobe pulmonary

contusion and a left medial orbital wall fracture, without

entrapment.  No other injuries are appreciable.”  A

physician’s impression was “1.  Left medial orbital

fracture.  2.  Pulmonary contusion.”  
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A CT of the claimant’s shoulder was taken on August 12,

2011, with the impression, “Fracture of the scapular spine.” 

The claimant began treating with Dr. Ethan J. Schock on or

about August 15, 2011: “Mr. Leonardo is here today in

followup for his left shoulder.  He has an acromion fracture

sustained in a work-related accident.  He fell about 25 feet

from a scaffold.  Additionally he has a medial orbit

fracture which, apparently, is going to be treated

nonoperatively....I recommend open reduction internal

fixation of this fracture.”

An otolaryngologist, Dr. J. Chris Colclasure, stated on

August 22, 2011, “I had the pleasure of seeing Mr. Leonardo. 

He had some relatively nondisplaced fractures of the orbit

and nasal bones and was cared for in the hospital by Dr.

Cate.  I evaluated him at that time.  Fortunately, I do not

think a surgery is necessary.  His complaint today, however,

is he does have some prominent nasal congestion....I would

like to follow him conservatively with regards to his nasal

congestion and  have recommended he come back in two months. 

  Dr. Schock performed surgery on August 29, 2011: “Open

reduction and internal fixation of left scapular fracture.” 

The pre- and post-operative diagnosis was “Left scapular
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fracture.”  Dr. Schock performed additional surgery on

January 10, 2012: “Left shoulder arthroscopy with: 1. 

Debridement of glenohumeral joint.  2.  Subacromial

decompression.”  The post-operative diagnosis was “Left

shoulder: 1.  General inflammation/synovitis without

restriction of motion of the glenohumeral joint.  2. 

Subacromial impingement with bursitis.  3.  Intact rotator

cuff.”  

Dr. Colclasure reported on February 2, 2012, “Mr.

Leonardo was involved in a traumatic injury at work with

subsequent nasal congestion secondary to inferior turbinate

inflammation and a septal deviation.  This has failed

conservative medical management.  By history and physical

exam his nasal obstruction occurred immediately after the

injury and has not resolved.  His nasal obstruction is

secondary to the work related injury.  Septoplasty and

inferior turbinate reduction has been recommended to address

his nasal obstruction.”    

The claimant participated in a Functional Capacity

Evaluation on February 9, 2012, with the following

conclusions: “Mr. Leonardo completed functional testing on

this date with unreliable results.  Overall, Mr. Leonardo
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demonstrated the ability to perform work in at least the

Light classification of work as defined by the US Dept. of

Labor’s guidelines over the course of a normal workday with

limitations as noted above.”

Dr. Colclasure performed surgery on March 1, 2012:

“Septoplasty with bilateral inferior turbinate submucuous

reduction.”  The pre- and post-operative diagnosis was “1. 

Septal deviation.  2.  Bilateral inferior turbinate

hypertrophy.”  

A bone scan was done on March 21, 2012, with the

conclusion, “Essentially normal and symmetrical appearance

of both shoulders.  Findings suggest that a scapular

fracture imaged as acute in August 2011 likely has healed.” 

Dr. Schock reported on March 22, 2012:

Mr. Jose Leonardo is here today for consideration
of his left shoulder.  He has a history of a work-
related injury in which he fell from a scaffold,
approximately 25 feet, onto his left face, neck,
and shoulder.  This occurred August 10, 2011.  I
have been managing his left shoulder injuries. 
Additionally, he had a orbital fracture.  He is
now 7 months out and I believe he is (sic) reached
maximum medical improvement with respect to his
left shoulder issues....

I believe he does have a permanent partial
impairment resulting from the left shoulder
injury.  This is based on the Guides to Evaluation
of Permanent Impairment, 4th Edition, from the
American Medical Association ... This 
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corresponds to a 14% whole person impairment for
Mr. Leonardo....

I will release Mr. Leonardo at this time.  I see
no need for further surgical intervention.  I do
recommend an ongoing strengthening program for his
left shoulder.  I see no need for specific
restrictions and he is released to engage in
activity as tolerated.    

The parties stipulated that the respondent-carrier

accepted the 14% permanent impairment rating assigned by Dr.

Schock.

The claimant testified on direct:

Q.  Did you work for Senor Ambriz or for Capital
Structures after you got hurt?

A.  No.

Q.  Okay.  Did you talk with Senor Ambriz or
anybody with Capital Structures about going back
to work?

A.  Yes.

Q.  And tell us about that conversation.

A.  Well, I was telling him about the restrictions
that Dr. Schock had placed on me, that I couldn’t
work with my left hand, that I needed to be
sitting, and he just said, well, it sounds like
you need an office job, and we don’t have one of
those.  

Q.  Do you know when that conversation took place?

A.  I don’t remember exactly when it was, but it
was when I was getting therapy, and I was seeing
Dr. Schock that I talked with Mr. Ambriz.  And I
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told him that I could go back to work, but with
the restrictions the doctor was putting on me.  

  
The claimant applied for employment with Shotgun Dan’s,

Inc., a pizza restaurant, on April 23, 2012.  The claimant

testified that he earned $7.00 per hour starting with

Shotgun Dan’s and was eventually given a raise to $7.50

hourly and then $8.00.  The claimant testified that he

worked 60 hours weekly at Shotgun Dan’s in order to

approximate his former weekly salary with the respondent-

employer.    

The claimant followed up with Dr. Schock on August 15,

2012: “He states that he cannot return to work because of

his symptoms.  I think that, structurally, his shoulder can

tolerate his previous activity level.  Symptom wise, his

pain may limit him and I believe that this is accounted for

in his impairment rating.  I see no need for further

intervention or imaging studies....No specific followup is

indicated.  He is released at this time.”

Dr. Colclasure noted on November 9, 2012, “He continues

to have left-sided nasal congestion.  It is clear that his

congestion started after the traumatic injury and despite

surgery to his nasal septum and turbinates, he continues to

have difficulty....His symptoms do improve with topical
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decongestant application and I have recommended revision

left inferior turbinate submucous reduction to improve his

airway.”  The claimant testified that Dr. Colclasure

performed a second surgery.  Dr. Colclasure informed the

claimant’s attorney on February 1, 2013, “I reviewed Mr.

Leonardo’s case with regards to AMA Guidelines for

Impairment rating and his injuries with regards to his ear,

nose and throat structures, in my opinion, constitute a 6%

impairment of the whole person.”    

The claimant participated in a Functional Capacity

Evaluation on May 8, 2013:

The results of this evaluation indicate that a
reliable effort was put forth, with 50 of 51
consistency measures within expected limits....

FUNCTIONAL LIMITATIONS
Mr. Leonardo demonstrated functional limitations
during his evaluation in the area of material
handling as he exhibited the ability to perform an
Occasional bi-manual lift/carry of up to 70 lbs. 
He also demonstrated limitations with unilateral
lifting as he exhibited a maximal RUE lift of 40
lbs. as compared to 25 lbs. with the LUE when
lifting unilaterally from floor to shoulder level. 
He also demonstrated mildly decreased ability to
Reach Overhead and Reach with Weight at the
Frequent level.  He performed all other activities
at a level consistent with that of an average
worker. 



LEONARDO - G107060 10

CONCLUSIONS
Mr. Leonardo completed functional testing on this
date with reliable results.  Overall, Mr. Leonardo
demonstrated the ability to perform work in the
HEAVY classification of work as defined by the US
Dept. of Labor’s guidelines over the course of a
normal workday with limitations as noted above.... 

Dr. Schock reported on May 15, 2013:

Jose is back today at the request of his worker’s
compensation carrier.  He has had a repeat of
functional capacity evaluation [and] the study,
dated May 8, 2013, accompanies him....
Mr. Leonardo is currently working in a pizza
store.  He has not been able to return
to work in construction because of pain with
reaching overhead.  He localizes the pain to the
postauricular region of his left side radiating
into the paraspinous region of the scapula.
His functional capacity evaluation test
demonstrates near complete consistency and
measures.  This was an evaluation of his left
upper extremity.  This described performance
consistent with a “heavy” physical demand
category....

Assessment
I believe the impairment rating outlined in the
March 22, 2012, note is accurate.  This outlines a
23% upper extremity impairment and correlates to a
14% whole person impairment.  

Plan
I see no requirements for specific limitations in
his work based on his functional capacity
evaluation.  However, he has pain in his left
shoulder and neck with forward elevation and
reaching and he states that this precludes him
from returning to heavy construction-type work
which he previously pursued.  
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At this point I see no need for further surgical
intervention.  I believe his present symptoms are
the result of his work related injury.

Dr. Colclasure corresponded with the respondents’

attorney on May 21, 2013:

Mr. Leonardo suffered external and internal nasal
injuries.  He had fractures of the nasal bones as
well as orbital fractures.  After the injury he
developed difficulties with nasal obstruction
which did require surgery.  He only gained partial
improvement of his symptoms despite the surgical
intervention.  

I gave him a 6% impairment rating and I felt this
was appropriate based on The American Medical
Association Guides to the Evaluation of Permanent
Impairment Fourth Edition, page 229, section 9.2
regarding facial impairment.  I felt given that he
had nasal bone fractures as well as orbital
fractures, that this did fall into the 0 to 5%
range of a class I facial impairment.  This in
conjunction with section 9.3A; table 5, page 231
of the guide which I felt was a class I
respiration impairment given his difficulty with
nasal obstruction.  Given the two class I
impairments, I felt it was appropriate to assign a
6% whole person impairment rating based on these
guidelines....

The parties stipulated that the respondent-carrier

accepted the 6% anatomical impairment rating assigned by Dr.

Colclasure.    

A pre-hearing order was filed on October 9, 2013.  The

claimant contended that “admitted compensable injuries were

sustained on August 10, 2011 which include injuries to the
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knee, shoulder, and nose....The claimant’s injury to his

shoulder has resulted in permanent impairment.  The claimant

contends entitlement to a determination as to the extent of

wage-loss disability experienced over and above the

impairment.  These matters are controverted.”  The

respondents contended that “all appropriate benefits have

been and are continuing to be paid with regard to this

matter.  The respondents’ liability for wage-loss disability

will be explored through discovery, and then will state

their position regarding the same subsequent to discovery.” 

The respondents eventually contended that the evidence did

not support entitlement to wage-loss disability.  The

parties agreed to litigate the following issues: “1.  Wage-

loss disability.  2.  Fees for legal services.”  

A hearing was held on December 9, 2013.  The claimant

testified that he suffered from chronic pain in the area of

his left shoulder.  The claimant testified that he suffered

from acute pain when he attempted to lift his left arm above

his shoulder.  The claimant testified that he was physically

unable to return to construction work.  The claimant

testified that he sometimes had difficulty breathing which

further hindered his ability to work at a construction site. 
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The claimant testified that his employment with Shotgun

Dan’s had recently been terminated as a result of his “legal

status.”        

An administrative law judge filed an opinion on January

31, 2014.  The administrative law judge found that the

claimant did not prove he was entitled to wage-loss

disability.  The claimant appeals to the Full Commission.

II.  ADJUDICATION

The wage-loss factor is the extent to which a

compensable injury has affected the claimant’s ability to

earn a livelihood.  Cross v. Crawford County Mem. Hosp., 54

Ark. App. 130, 923 S.W.2d 886 (1996).  Ark. Code Ann. §11-9-

522(b)(Repl. 2002) provides:

(1) In considering claims for permanent partial
disability benefits in excess of the employee’s
percentage of permanent physical impairment, the
Workers’Compensation Commission may take into
account, in addition to the percentage of
permanent physical impairment, such factors as the
employee’s age, education, work experience, and
other matters reasonably expected to affect his or
her future earning capacity.  

An administrative law judge found in the present

matter, “4.  The claimant failed to prove his entitlement to

any wage-loss disability benefits as a result of his

admittedly compensable injuries of August 10, 2011.”  The
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Full Commission finds that the claimant proved he sustained

wage-loss disability in the amount of 15% in addition to his

permanent anatomical impairment.

The claimant is only age 36 but has no formal education

beyond high school.  Most of the claimant’s adult employment

history has involved positions in carpentry, construction,

bricklaying, and landscaping.  The claimant came to the

United States in 2003 and became employed as a roofer for

the respondent-employer in May 2011.  The claimant’s work

for the respondent-employer occasionally required heavy

manual labor.  The claimant testified that his salary with

the respondents was $13.00 hourly, and the parties

stipulated that the claimant’s average weekly wage was

$520.00.  The parties stipulated that the claimant sustained

compensable injuries to his nose and shoulder on August 10,

2011.  The claimant testified that he fell approximately 25

feet from a “box” sustained by a forklift.  The claimant was

initially treated for a left medial orbital fracture and a

pulmonary contusion.  

The claimant began treating with Dr. Schock after

diagnostic testing revealed a fracture of the scapular

spine.  The claimant also treated with Dr. Colclasure for
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nondisplaced fractures of the “orbit and nasal bones.”  Dr.

Schock subsequently performed two surgeries to the

claimant’s left shoulder.  In addition, Dr. Colclasure

performed a nasal “septoplasty” on March 1, 2012 as well as

a “turbinate reduction” in about November 2012.  

Dr. Schock released the claimant on March 22, 2012 and

assigned a 14% anatomical impairment rating to the

claimant’s left shoulder.  The respondent-carrier accepted

the 14% anatomical impairment rating.  The claimant

testified that, as a result of his compensable injuries, he

was physically unable to return to work as a roofer for the

respondents.  The Full Commission recognizes Dr. Schock’s

statement on March 22, 2012, “I see no need for specific

restrictions and he is released to engage in activity as

tolerated.”  However, Dr. Schock also stated on August 15,

2012, “his pain may limit him and I believe that this is

accounted for in his impairment rating.”

The claimant gave a reliable effort in a Functional

Capacity Evaluation carried out on May 8, 2013.  The results

of the May 8, 2013 Functional Capacity Evaluation indicated

that the claimant had functional limitations in activities

such as lifting and reaching.  Dr. Schock stated on May 15,
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2013, “He has pain in his left shoulder and neck with

forward elevation and reaching and he states that this

precludes him from returning to heavy construction-type work

which he previously pursued.”  The Commission may consider

an employee’s legitimate complaints of pain when assessing

wage-loss disability.  See Arkansas State Police v. Welch,

28 Ark. App. 234, 772 S.W.2d 620 (1989).  In the present

matter, the Full Commission finds that the claimant’s 14%

anatomical impairment to his shoulder, functional

limitations, and pain complaints related to the compensable

injury are a barrier to the claimant returning to

construction work involving heavy manual labor.  We assign

minimal weight to the results to the Functional Capacity

Evaluation performed on February 9, 2012, at which time the

claimant allegedly gave unreliable results.  The February 9,

2012 Functional Capacity Evaluation was done while the

claimant was still within the healing period for his

compensable injuries and has no probative weight in the

Commission’s assessment of the claimant’s wage-loss

disability.

In addition to the 14% permanent impairment to the

claimant’s shoulder assigned by Dr. Schock, Dr. Colclasure
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assigned a 6% permanent anatomical impairment with regard to

the claimant’s ear, nose, and throat structures.  We

reiterate that the claimant sustained a compensable injury

to his nose, and diagnostic testing showed a left medial

orbital fracture following the compensable injury.  The

claimant testified that he sometimes had difficulty

breathing following the compensable injury.  Dr. Colclasure

informed the respondents that the claimant had suffered a

permanent “class I respiration impairment given his

difficulty with nasal obstruction.”  The Full Commission

finds that the claimant’s permanent respiration impairment

presents another hindrance to the claimant returning to full

work duty as a roofer and carpenter.  

Based on our de novo review of the entire record, the

Full Commission finds that the claimant sustained wage-loss

disability of 15% in addition to the permanent anatomical

impairment to his shoulder and ear, nose, and throat

structures.  The evidence demonstrates that the August 10,

2011 compensable injury was the major cause of the

claimant’s permanent anatomical impairment assigned by Dr.

Schock and Dr. Colclasure, and was the major cause of the

claimant’s 15% wage-loss disability.  The claimant’s
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attorney is entitled to fees for legal services in

accordance with Ark. Code Ann. §11-9-715(Repl. 2002).  For

prevailing on appeal, the claimant’s attorney is entitled to

an additional fee of five hundred dollars ($500), pursuant

to Ark. Code Ann. §11-9-715(b)(Repl. 2002).

IT IS SO ORDERED.    

  

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

         The majority has found that the claimant is

entitled to 15% wage-loss above his anatomical impairment

rating.  The majority basis this decision, in part, on the

following:  “In the present matter the Full Commission finds

that the claimant’s 14% anatomical impairment to his

shoulder, functional limitations, and pain complaints

related to the compensable injury are a barrier to the

claimant returning to work involving heavy manual labor.” 

This may, in fact, be true.  However, I note that

construction work is not necessarily limited to “heavy
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manual labor.”  Construction work can range from laborer to

supervisor, and all points in between.  Construction work

can also include operating equipment, inspecting buildings,

and a vast array of other activities too numerous to list

here.  

         At 36 years old, the claimant is a relatively young

man.  In addition, the record indicates that he has a high

school education, and is educable.  And, while the claimant

sustained permanent physical impairment as a result of his

injury, Dr. Schock released him to unrestricted duty on

March 22, 2012.  While I acknowledge that Dr. Shock later

opined that the claimant’s pain “may limit him,” this does

not automatically limit him from every activity available to

him in the construction industry.  Thus, just because the

claimant may or may not be able to return to heavy manual

labor, this does not necessarily mean that the claimant is

prohibited from finding meaningful employment in the

construction industry or anywhere else at wages equal to or

greater than his average weekly wage at the time of the

accident.  Therefore, I must dissent from the majority

opinion. 
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KAREN H. McKINNEY, Commissioner


