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Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE CONRAD T. ODOM,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE CURTIS L.
NEBBEN, Attorney at Law, Fayetteville, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed August 13, 2014.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The stipulations agreed to by the parties at
the pre-hearing conference conducted on March
17, 2014, and contained in a pre-hearing order
filed that same date, are hereby accepted as
fact.

2.   The parties’ stipulation that claimant earned  
     sufficient wages to entitle him to             
     compensation at the rates of $301.00 for total 
     disability benefits and $226.00 for permanent  
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     partial disability benefits is also hereby     
     accepted as fact.

3.   Claimant has failed to prove by a              
          preponderance of the evidence that he suffered 
          a compensable injury to his low back on July   
          8, 2013, or July 15, 2013.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the August 13, 2014

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner
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Commissioner Hood dissents.

DISSENTING OPINION

          After my de novo review of the entire record,

I must dissent from the majority opinion.  I would award

benefits for the injuries to the claimant’s low back

sustained on July 15, 2013.

          The claimant was a material handler for the

respondent employer, loading wood and materials into a

cart pulled by a lift.  When a cart was not available,

he put material on a pallet to be pulled by the lift. 

On July 8, 2013, he was stacking wood on a pallet, and

at 10:00 am, he stepped off the lift to retrieve more

material, and he felt a pinch in his back.  The pain was

“annoying.” He did not report this incident, because he

believed at that time that he had pulled a muscle which

would resolve on its own. 

          The claimant awakened the next morning with

substantially more pain, driving him to seek medical

treatment from a clinic.  He was taken off work for a

week.  The claimant’s girlfriend delivered the off-work

note to his supervisor, Neil Erter and to the front desk

at work on July 9, 2013. 
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          The claimant returned, per the clinic doctor’s

instructions, on Saturday, July 13, and worked a ten-

hour shift without difficulty or symptoms.  On July 15,

2013, he was still feeling better.  He clocked in at

4:54 am, and at approximately 7:30 am, as he lifted a

box of springs weighing between thirty and forty pounds

into the cart to deliver to the assembly area, he felt a

pop in his back and paralyzing pain.  The claimant

struggled to walk to his supervisor’s office to report

the incident.  Because his supervisor was not in his

office, the claimant reported the incident to another

employee in the office who in turn reported it to the

safety director.

          When the safety director arrived in the

office, he observed that the claimant was in significant

pain.  He applied BioFreeze to the claimant’s back. The

claimant informed the safety director that this pain was

a result of the incident at work.  He was not given an

accident report or N form.  He was given FMLA paperwork

to complete.  He also completed an application for

short-term disability benefits.  This required a

physician’s diagnosis.  He was evaluated by Dr. Jenkins,

who stated that the claimant’s condition was “due to

injury or sickness arising out of the patient’s
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employment.” Despite this statement, the respondent

employer has asserted that it was not aware of his work-

related injury until December 2013.

          On July 15, 2013, the claimant saw Dr.

Jenkins, relating his pain to lifting springs at work.

Dr. Jenkins completed FMLA leave paperwork for the

claimant, noting that the injury occurred on July 15,

2013, and that he was unable to work.  Dr. Jenkins also

completed a short-term disability form in which he

stated that the injury arose out of his work.  The

claimant likewise noted on that form that he picked up a

box of springs, which caused extreme pain.  On July 16,

2013, the claimant saw Dr. Barrett.  He reported that he

lifted a thirty to forty pound box on July 15, 2013,

heard a pop and had sharp, sudden pain.  Dr. Barrett

observed spasms on the left and right sides of his

spine.  On July 18, 2013, Dr. Barrett observed severe

lumbar muscle spasms.  On July 22, 2013, Dr. Jenkins

assessed sciatica and recommended that the claimant

speak to his employer and the carrier if his injury was

work-related.  He recommended physical therapy. 

          On August 1, 2013, the claimant underwent a

physical therapy evaluation for a back injury as the

result of a job-related lifting incident on July 15,
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2013.  Hypomobility at the L5-S1 vertebra into flexion

and into extension was observed, which cannot be within

the control of the claimant.  Edema was also observed at

the iliac crest. 

          On August 2, 2013, Dr. Barrett observed

moderate lumbar muscle spasms.  On August 13, 2013, Dr.

Barrett observed mild to moderate lumbar muscle spasms. 

          Dr. Gurkan, on September 6, 2013, noted that

the claimant reported straining his back while lifting

heavy weight at work on July 15, 2013. Dr. Gurkan

observed an antalgic gait and decreased passive range of

motion.  He felt that his examination was consistent

with herniation and foraminal stenosis at L4-5 and L5-

S1. Indeed, a September MRI showed an eight millimeter

left lateral disc protrusion at L3-4.

          On December 10, 2013, the claimant was

evaluated by Dr. Wilson, a spine specialist, who

recommended lumbar epidural steroid injections and

possibly surgery.

          The claimant was seen in the emergency room on

January 28, 2014, due to his herniated disc.

          The claimant has satisfied all the elements of

compensability.  The claimant credibly testified that he

reported his injury, and the evidence shows that the
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claimant immediately complied with the company’s

reporting policy.  The fact that the safety director

chose not to investigate the injury, despite the fact

that the claimant complied with the work-injury

reporting policy and the fact that the claimant had been

able to work from 4:45 am, until he lifted the box of

springs, is not relevant to the work-relatedness of the

injury.  It is relevant to the safety manager’s interest

in maintaining a record of no lost-time injuries.  The

employer would have the Commission believe that a

furniture manufacturing facility had no lost-time work-

related injuries since August 2011.  This is improbable

and implausible at best.

          If the claimant’s efforts to report his injury

could be deemed insufficient on July 15, 2013 when he

spoke to the safety manager, by the time the short-term

disability paperwork was completed, including the

physician’s statement, the employer had sufficient

notice.

          I note the focus on the claimant’s statement

that he did not know if the July 15 injury was work-

related, but this merely demonstrates that the claimant

did not know the nature of his injury.  There is no

question, based upon the claimant’s testimony and
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statements to physicians, that he believed he sustained

an injury when his back popped and he had intense pain.

Further, the claimant is not expected to perform his own

diagnosis, and it is not unreasonable for him to confuse

the origin of his pain, given that he had some back pain

the prior week.  However, he had a new injury, the pop,

which one can easily conclude was the actual herniation,

based upon the sensation, the injury, and the immediate

pain consistent with a herniation at that level.

          The medical records and the testimony show

that the claimant did report the injury, that the injury

occurred on July 15, 2013, that it occurred while he was

performing employment services, and that the injury is

demonstrated by medical evidence of a back injury

supported by the objective findings of spasms, edema,

hypomobility and of foraminal stenosis and a herniated

disc.

          I would award benefits for the claimant’s

compensable injury.

          For the foregoing reasons, I must respectfully

dissent from the majority opinion.

                            
PHILIP A. HOOD, Commissioner


