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PULASKI COUNTY SPECIAL SCHOOL DISTRICT,
EMPLOYER   RESPONDENT 
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OPINION FILED OCTOBER 3, 2014

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE PHILIP M. WILSON,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE GUY ALTON WADE,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed June 27, 2014.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

 1.   The Arkansas Workers’ Compensation            
           Commission has jurisdiction of this
           claim.
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      2.   The employment relationship existed
           at all times pertinent, to include May        
           24,2013, during which time the claimant       
           earned an average weekly wage of $702.00,     
           generating compensation benefit rates of      
           $468.00/$351.00, for temporary                
           total/permanent partial disability.

      3.   On May 24, 2013, the claimant sustained an    
           injury to his back arising out of and in the  
           course of his employment.

      4.   The claimant was temporarily totally
           disabled for the period commencing August
           27, 2013, and continuing through September    
           24, 2013.

      5.   The respondent shall pay all reasonable       
           hospital and medical expenses arising out
           of the injury of May 24, 2013.

      6.   The respondent has controverted this claim in 
           its entirety.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm and adopt the June 27,

2014, decision of the Administrative Law Judge,

including all findings of fact and conclusions of law
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therein, and adopt the opinion as the decision of the

Full Commission on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

 
                                                       
                        PHILIP A. HOOD, Commissioner
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Commissioner McKinney dissents.

DISSENTING OPINION

          I must respectfully dissent from the

majority's opinion finding that the claimant proved that

he sustained a compensable injury to his back as the

result of his work activities on May 24, 2013.  My

carefully conducted de novo review of this claim in its

entirety shows that the claimant has failed to prove a

causal connection between his work activities and his

alleged back injury. 

          The claimant has the burden of proving by a

preponderance of the evidence the compensability of his

claim.  Jordan v. Tyson Foods, 51 Ark. App. 911 S.W.2d

593 (1995); Kuhn v. Majestic Hotel, 50 Ark. App. 23, 899

S.W.2d 845 (1995).  For the claimant to establish a

compensable injury as a result of a specific incident

which is identifiable by time and place of occurrence,

the following requirements of Ark. Code. Ann. § 11-9-

102(4)(A)(Supp. 2005), must be established: (1) proof by

a preponderance of the evidence of an injury arising out

of and in the course of employment; (2) proof by a

preponderance of the evidence that the injury caused

internal or external physical harm to the body which

required medical services or resulted in a disability or
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death; (3) medical evidence supported by objective

findings, as defined in Ark. Code. Ann. § 11-9-102(16),

establishing the injury; and (4) proof by a

preponderance of the evidence that the injury was caused

by a specific incident and is identifiable by time and

place of occurrence.  See also, Ark. Code. Ann. § 11-9-

103(4)(E)(i)(Supp. 2005); Freeman v. ConAgra Frozen

Foods, 344 Ark. 296, 40 S.W.3d 760 (2001); Wal-Mart

Stores, Inc. v. Westbrook, 77 Ark. App. 167, 72 S.W.3d

889 (2002).  If the claimant fails to establish by a

preponderance of the evidence any of the requirements

for establishing the compensability of a claim,

compensation must be denied.  Mikel v. Engineered

Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997); see also, Reed v. ConAgra Frozen Foods, Full

Commission Opinion, February 2, 1995 (Claim No.

E317744).  Objective medical evidence, while necessary

to establish the existence and extent of an injury, is

not essential to establish a causal relationship between

the injury and the work related accident.  Wal-Mart

Stores, Inc. v. VanWagner, 337 Ark. App. 443, 990 S.W.2d

522 (1999). 

          Moreover, questions concerning the credibility

of witnesses and the weight to be given to their

testimony are within the exclusive province of the



LASTER - G305434 6

Commission.  Powers v. City of Fayetteville, 97 Ark. App

251, 248 S.W.3d 516 (2007).  When there are

contradictions in the evidence, it is within the

Commission’s province to reconcile conflicting evidence

and to determine the true facts.  Cedar Chem. Co. v.

Knight, 99 Ark. App. 162, 258 S.W.3d 394 (2007).  The

Commission is not required to believe the testimony of

the claimant or any other witness, but may accept and

translate into findings of fact only those portions of

the testimony that it deems worthy of belief. Id. 

          The claimant stated he did not suffer a

specific event at any time during the three-day period

during which he was digging ditches and installing pipe. 

However, the claimant attributes his herniated lumbar

disc to specific work he performed between 2:00 and 4:00

p.m., on the last of those three days, Friday, May 24,

2013.  According to the claimant, he exerted extra

effort pulling pipe during that time, which obviously

resulted in a ruptured disc.  I note, however, that the

claimant admitted that symptoms of his alleged injury

did not manifest until the next day.  Furthermore, the

claimant’s various accounts of causation to medical

providers and the respondent-employer were inconsistent. 

And, while it is true that the claimant has consistently

reported that his injury was the result of some work-
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related activity that he performed over the three days

in question, I note that the record is devoid of a

medical opinion supporting the claimant’s theory of

causation.  Rather, the medical and other documentary

evidence of record merely reflects the history of injury

that the claimant, or his mother, provided to various

entities.  

          Whereas the claimant’s account of the

activities that he performed on May 22 through May 24,

2013, is uncontroverted, it would seem logical to

conclude that he has given a credible account of the

history of activities that caused his compensable back

injury.  However, I note one important discrepancy in

the claimant’s testimony and the medical reports that

discredits his testimony: the claimant flat out denied

that he had ever suffered from back problems prior to

his alleged compensable injury, and the medical records

clearly reflect that he did.  Although the claimant

conveniently blames this discrepancy in reporting on his

mother, I find that this discrepancy, combined with 1)

other inconsistencies in the record attributable to the

claimant, especially concerning the date on which the

claimant was reportedly injured, 2) the inconsistency of

reporting as to the specific activity that allegedly

caused the claimant’s injury, and 3) the claimant’s
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admission that he was a bit confused about a specific

injury-causing incident because nothing specific had

happened to which he could attribute an injury further

diminishes the claimant’s credibility.  Moreover, the

credible testimony of other witnesses reflects that the

claimant knew he was supposed to report a work-related

injury to his supervisor, but failed to do so when he

first contacted his supervisor to tell him he would not

be coming into work or at any time thereafter.  This,

along with the fact that the claimant waited until June

4, 2013, to report an alleged work-related injury to

anyone in the district, minus a medical opinion linking

the claimant’s work activities to his ruptured disc,

supports the conclusion that the claimant failed to

timely report a specific incident, work-related back

injury because the claimant did not sustain a specific

incident, work-related back injury.  Rather, the

preponderance of the evidence shows that the claimant

was experiencing progressively worsening back related

symptoms at the time he alleges he hurt his back, and

that he decided to report his back problem as work-

related only when he learned that he had a ruptured

disc.  Therefore, I find that the claimant has failed to

satisfy the elements of compensability in this claim. 
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Accordingly, I respectfully dissent from the majority's

opinion. 

                         _______________________________
                         KAREN H. McKINNEY, Commissioner

 

                    


