
1 We note that the claimant was paid temporary total
disability benefits from September 18 through September 26, and
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OPINION AND ORDER

Respondents appeal a decision of an administrative

law judge filed on June 20, 2014, finding that the claimant

is entitled to temporary total disability benefits from

September 18, 2013 through November 4, 2013.  Our carefully

conducted de novo review of this claim in its entirety shows

that the claimant has failed to prove that he was totally

incapacitated from earning wages from on or after September

30 through November 4, 2013.1 
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he worked some the following week, making him ineligible for
temporary total disability benefits during that week. 

2 This testing was conducted pursuant to an unrelated
medical condition. 

It is undisputed that the claimant sustained a

lifting injury to his right shoulder on September 10, 2012,

during his course of employment with the respondent-

employer.  The next day, September 11, 2012, the claimant

saw the plant doctor, Dr. Greg Loyd, who diagnosed him with

a shoulder strain.  The claimant returned to work the next

day after that with limited restrictions.  The claimant

testified during the hearing of March 25, 2014, that he

continued to work and he continued to have right shoulder

problems thereafter.

The record reveals that the claimant received a

steroid injection in his right shoulder on October 16, 2012. 

On November 15, 2012, the claimant underwent an EMG/NCV

study of his right arm and right leg conducted by Dr.

Birky.2 

The claimant was next seen for right shoulder

complaints by Dr. Loyd on July 18, 2013.  A subsequent

steroid injection failed to improve the claimant’s condition

and an MRI study of the claimant’s right shoulder taken on
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August 7, 2013, revealed a partial tendon tear.  Therefore,

Dr. Loyd referred the claimant to an orthopedic surgeon,

namely Dr. Steven Smith with the Mercy Orthopedic Clinic of

Fort Smith.  Dr. Loyd placed the claimant on light duty

pending his appointment with Dr. Smith.

A clinic note from Dr. Smith dated August 27,

2013, reflects that Smith diagnosed the claimant with a full

thickness rotator cuff tear, possible avascular necrosis of

the right shoulder, and acromioclavicular joint arthritis. 

Dr. Smith recommended arthroscopic surgery for the

claimant’s shoulder.  The claimant reported back to Dr. Loyd

on August 28, 2013, who restricted the claimant to no

lifting over twenty pounds and no overhead lifting

whatsoever.

The claimant underwent right shoulder arthroscopic

surgery by Dr. Smith on September 18, 2013.  According to a

follow-up clinic note from Dr. Loyd dated that same day, the

claimant’s arthroscopic procedure “went well” and it

revealed no evidence of avascular necrosis of the claimant’s

right humeral head.  Dr. Loyd referred the claimant for

physical therapy and took him off of work pending his

September 26, 2013, follow-up appointment with Dr. Smith. 
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PA, Patrick Walton, of Dr. Loyd’s office examined

the claimant in follow-up on September 26, 2013.  Walton

reported that the claimant was “doing well” status post

right-shoulder arthroscopy.  In addition, Mr. Walton noted

that the claimant had failed to have his pain medications

filled.  Mr. Walton approved the claimant to return to light

duty work with “no use of the right upper extremity” until

his return visit on October 24, 2013.

Likewise, a clinic note from Dr. Loyd dated

September 27, 2013, reflects the following:

Saw Patrick Walton, P.A.
yesterday ... 8 days post op.
Sutures removed, apparently
stable post op.
Going to P.T. at RVMC. 
Mr. Walton advises [return to
work] alt duty
- no use of (R) arm, Joe
Keith, safety manager, advises
able to meet restrictions in
dept. 19.
RTW - 1 handed duty 9/30/13.
F.U. [care of] Dr. Smith [and]
here on 10/24/13.
P.T. / further care per Dr.
Smith/ P. Walton 

Likewise, a clinic note dated October 1, 2013,

reflects as follows:

advised [patient] to come to
clinic for neck after talking
... Joe Keith, safety manager. 
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PT has been c/o [right]
shoulder pain since RTW (one
handed duty) yesterday. Has
been trying to control pain
[with] Aleve at work and take
oxycontin after work.

The record reflects that Dr. Loyd prescribed the

claimant with Tramadol and he took him off of work for the

rest of the day.  The claimant returned to Dr. Loyd on

October 2, 2013, complaining that the Tramadol had made him

nauseous.  Dr. Loyd excused the claimant from work for the

remainder of that day and stated that he could return to

alternate duty the next day, or October 3, 2013.  Finally,

in a clinic note dated October 3, 2013, Dr. Loyd noted as

follows:

Says that he is doing better - P.T.
is progressing.
Saw Dr. Smith this a.m. &
apparently he is satisfied ...
post op course.
Dr. Smith wants him to
continue P.T  - ROM &
strength.
Dr. Smith also continues to
advise 1 handed work only -
able to meet restrictions, but
[patient] has decided to take
vacation days ... planned to
RTW on 11/4/13.
Back [to] Dr. Smith & here on
12/5/13.

According to the claimant, he was unable to
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perform the work that the respondent-employer made available

to him upon following his right shoulder surgery.  The

claimant stated that his work job duties required him to

bend over, and, according to the claimant, he “wasn’t

supposed to move this right shoulder. And every time you

bend over, your shoulder moves.”  The claimant described his

movement while performing his one-handed work duty more

particularly as follows:

Q. Now, what do you mean every
time you bend over your
shoulder moves?

A. Because when you bend over,
it hangs down.

Q. Were you wearing a sling?

A. Yes, but a sling is not
going to hold it to my body
where it doesn’t move. It just
holds it where I can’t move
this way (indicating). But
still when I bent over, it
sagged down.

Q. So there would be some
shoulder movement that would
occur in your right shoulder
while you are doing the one-
handed job with your left
upper extremity?

A. Yes, sir.

Q. What job were you actually
doing?



Langley - G307489 7

A. I was working in cutting
form, picking tubing out of a
bin, putting it in a machine
and then putting it in another
bin.

The claimant further testified that this activity

required twisting and bending because the bin he was using

was only 2 feet high.  The claimant agreed that Dr. Loyd is

the doctor who “came up with the one-handed job.”

On cross-examination, the claimant agreed that the

duty to which he was assigned following his right shoulder

surgery could be performed with one hand, and that he, in

fact, performed this job with one hand.  The claimant

further agreed that neither Dr. Loyd’s nor Mr. Walton’s

restrictions prohibited movement of his right shoulder; only

from using his right upper extremity.  The claimant

testified that he decided to take vacation on the last day

that he actually worked for the respondent-employer prior to

taking vacation, which was October 3, 2013.  A physical

therapy note dated October 2, 2013, however, reflects that

the claimant informed his physical therapist on that date

that he was planning to take four weeks of vacation.  The

claimant agreed that the physical therapy report would be

correct.  When questioned more specifically about his
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vacation time, the claimant testified as follows:

Q. And, as I understand it, in
October of 2013, that’s when
you got five weeks of
vacation? That was your
anniversary date, is that
right?

A. Yes.

Q. I mean, you started to work
in October for Rheem?

A. Yes.

Q. And the vacation policy
changed and after 2013
vacation would be in January?

A. That’s correct.

Q. That would ignore your
anniversary date?

A. Yes.

Q. Didn’t have anything to do
with it?

A. Yes.

Q. But in 2013, you became
eligible for five weeks of
vacation in October?

A. Yes.

Q. And if you didn’t take –-
again, because of the change
in policy, if you didn’t take
four weeks of the five weeks
of vacation by the end of the
year, you lost the ability to
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take that vacation, is that
correct?

A. Yes.

Q. Because you could only
carry over one week of
vacation?

A. That’s correct. 

In later testimony, the claimant confirmed that he

would have still been entitled to compensation for those

four weeks of vacation had he not chosen to take that time

off.

The claimant testified that it is against company

policy for employees to take narcotic medications at work,

thus he sought a different pain reliever from Dr. Loyd. 

When the Tramadol Dr. Loyd prescribed made him sick, the

claimant stated he “talked to Dr. Loyd and decided that it

was better for me to take off work, so I took vacation.” 

The claimant stated that he continued with his physical

therapy during his vacation and his condition improved.  The

record shows that when the claimant returned to work on

November 4, 2013, he was assigned to a different light duty

position that he was able to perform.  The claimant is still

employed by the respondent-employer.

Safety and workers’ compensation manager for the
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respondent-employer, Joe Keith, testified at the March,

2014, hearing.  According to Mr. Keith, he was aware of the

claimant’s work restrictions following his shoulder surgery,

and the respondent-employer provided the claimant with work

within those restrictions.  Mr. Keith denied that the

claimant asked to be moved to a different job after he

returned.  Concerning the claimant’s four week vacation, Mr

Keith testified as follows:

Q. Did Mr. Langley take
vacation from October 4
through November 1 of 2013?

A. Yes. ma’am.

Q. And did Rheem make work
available and have work
available to Mr. Langley
throughout that four-week
period of time within his
restrictions?

A. Yes, ma’am.

Q. Did you have a conversation
with Mr. Langley about his
taking vacation instead of
working within his
restrictions during that time
period?

A. I did.

Q. When did you have that
conversation?

A. I believe it was Wednesday
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the 2nd of October.

Q. October 2nd. What did Mr.
Langley tell you?

A. That he was going to lose
the ability to take those four
weeks off, so he was going to
take them off. He had to take
them by the end of the year,
so he was going to go ahead
and take those four weeks off.

On cross-examination, Mr. Keith verified that the

claimant would not have lost the pay for those four weeks of

vacation had he not taken them; rather, he would have lost

the ability to take that time off.  Mr. Keith acknowledged

that he was aware that the claimant was having pain issues

about which he discussed with Dr. Loyd following his return

to work.  This witness initially denied having a direct

conversation with the claimant about his pain issues during

that time, but later stated that the claimant had, in fact,

informed him of his pain problems.  Mr. Keith stated that he

failed to offer the claimant another position prior to his

vacation.  Further, Mr. Keith testified that the claimant

could not have returned to work without clearance to do so

by the company doctor, Dr. Loyd.  Mr. Keith stated that the

claimant informed him that he was taking four weeks of

vacation because “he would lose the time off” if he did not
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take it.

Finally, the claimant offered rebuttal testimony

indicating that he had no intention of taking this four week

vacation before he actually returned to work following his

surgery.

Temporary total disability is that period within

the healing period in which an employee suffers a total

incapacity to earn wages.  K II Constr. Co. v. Crabtree, 78

Ark. App. 222, 79 S.W.3d 414 (2002); Ark. State Hwy. Trans

Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981). 

When an injured employee is totally incapacitated from

earning wages and remains in his healing period, he is

entitled to temporary total disability. Id.

Clearly, the facts in this case show that the

claimant was still within his healing period during the

entire time that he was awarded temporary total disability

benefits.  We note that the respondent-employer had paid the

claimant temporary total disability benefits prior to his

release to return to restricted duty by Dr. Loyd.  Thus, the

claimant’s benefits were not controverted until after that

time.  The evidence fails, however,  to support a finding

that the claimant was totally incapacitated form earning
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wages from on or after September 30, 2013 through November

4, 2013, in that he had been released to return to

restricted duty by Dr. Loyd, work was made available to him

within his restrictions, and the claimant admitted that the

restricted duty provided to him by the respondent-employer

did not require the use of his right upper extremity.  Yet,

after having returned to work for one day, and that being

only a partial day, the claimant decided to take his four

weeks of vacation time rather than lose it.  The claimant

contends that the tasks to which he was assigned when he

returned to work after his shoulder surgery involved

movement of his right shoulder.  While this may be true to

some extent, reasonable minds can conclude that Dr. Loyd

anticipated that the claimant’s return to work would require

some movement of his right shoulder.  Dr. Loyd, however, did

not limit the claimant from moving his right shoulder; only

using it to perform his work activities.  The claimant

stated that he could not work while taking the pain

medications he had been prescribed, and that his pain was

too great to endure without this medication.  We note,

however, that the record reflects that the claimant failed

to even have his prescription for pain medication filled
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during the first week following his surgery, thus indicating

that the claimant was not in debilitating pain at that time. 

Based upon his subjective contention that his pain increased

after he returned to work so that he could not work, the

claimant stated that his only “realistic” option was to take

his vacation time in order to give his shoulder time to

improve, which, according to the record, it did.  However,

we note that the claimant’s surgeon advised that he return

to work and take over the counter medications for his pain.  

While it may have been convenient, and arguably

even beneficial for the claimant to take four weeks of

vacation in which to allow his right shoulder more time to

heal, we find that this does not mean that the claimant was

unable to work during that four week period of time,

especially in view of the fact he had been released by his

treating physician to return to restricted duty, the

respondent-employer made work available to him within those

restrictions, and the claimant’s doctor approved this light

duty.  In addition, we find merit in the argument that even

if the claimant may have needed more time in which to allow

his shoulder to heal before returning to restricted duty,

there is simply no evidence to support that he needed
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precisely four weeks, or the exact amount of vacation time

that he stood to lose if he failed to take it before the end

of the year.  Finally, we note that the claimant returned to

Dr. Loyd seeking an alternative pain medication the day

after he returned to work.  Thus, Dr. Loyd was aware of the

claimant’s contention that work was increasing his pain, yet

Dr. Loyd failed to take the claimant completely off of work

in light of the complaints.  

The preponderance of the evidence in this claim

fails to show that the claimant was still within his healing

period and totally incapacitated from earning wages during

that time for which he has been awarded temporary total

disability benefits.  Furthermore, the claimant was still 

under active medical care at that time, and no physician

opined that he needed an additional four weeks before

returning to work on restricted duty.  Rather, the claimant

unilaterally decided that it would be beneficial for him to

take four weeks of vacation, and he would have lost that

four weeks of vacation had he not taken it.  Because the

claimant was released by his doctor to return to work with

restrictions, work within his restrictions was available at

all relevant times, and there is absolutely nothing in the
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record indicating that the claimant needed another four

weeks before he returned to light duty, we find that he has

failed to prove that he was totally incapacitated from

earning wages from on or after September 30, 2013 through

November 4, 2013.  

Therefore, based upon our de novo review of the

record, we find that the decision of the administrative law

judge is reversed and additional temporary total disability

benefits is denied.  We further find that the respondent-

employer did not controvert the claimant’s temporary total

disability benefits prior to that time.  Therefore, the

administrative law judge’s award of attorney’s fees is

reversed and this claim is dismissed.   

                               
                         A. WATSON BELL, Chairman

                                
               KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

After my de novo review of the entire record,

I must  dissent from the majority opinion. I agree with

the well-reasoned opinion of the Administrative Law

Judge, that the claimant is entitled to temporary total

disability benefits from September 18, 2013 through

November 4, 2013, as well as an attorney’s fee.

Temporary total disability for unscheduled

injuries is that period within the healing period in

which a claimant suffers a total incapacity to earn

wages. Ark. State Highway & Transportation Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981). The

claimant remained in his healing period during the time

in question here. The only question is whether the

claimant was incapacitated from earning wages between

September 19, 2013 and November 4, 2013, when he took

his vacation time.

The Administrative Law Judge is correct that

the claimant’s receipt of vacation pay does not bar the

claimant’s receipt of temporary total disability

benefits for the period in question, because vacation

pay is not considered “wages” for these purposes. St.
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Edward Mercy Medical Center v. Howard, 2012 Ark. App.

673, 424 S.W.3d 881.

Unlike the Administrative Law Judge, the

majority found that the claimant was not incapacitated

from work during the four weeks that he took vacation. I

disagree.

The claimant had surgery on September 18,

2013. On September 23, 25 and 26, the claimant did not

have pain, according to the physical therapist’s notes.

The claimant was released to work on September 26, 2013

with the restriction of no use of his right upper

extremity until his next appointment on October 24,

2013. Dr. Loyd, the company doctor, approved his return

to one-handed duty on September 30, 2013. Within forty-

five minutes of his first day back to work, his shoulder

began to hurt. The claimant experienced a significant

increase in his pain while performing his work

activities, which involved his shoulder when bending,

turning and twisting, even though he was not using his

right hand to perform work. His shoulder was unsupported

when he bent at the waist, and the movement of his

shoulder caused pain. On September 30, 2013, the
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claimant’s pain was a three on a scale of one to ten,

and he reported to the therapist that his main complaint

was that he could not take his pain medication.

The claimant reported his pain to the safety

manager who sent him to Dr. Loyd on October 1, 2013. The

claimant reported that his pain had increased with his

return to work to Dr. Loyd. Dr. Loyd wrote in his notes

from that date that the safety manager had told him that

the claimant complained that the work was causing pain

in his shoulder. At the hearing, the safety manager

initially denied that the claimant reported difficulty

performing his job, but, after he was presented with

documentation of that report, the safety manager

admitted that the claimant did tell him that the job

caused him pain. Specifically, the safety manager’s

testimony was as follows:

Q.  Now, as far as [the claimant]
returning to work is concerned, when he
returned to work, did you become aware
that he was having - he was complaining
about having problems with his shoulder?
A.  I knew he did talk to Dr. Loyd about
some pain.
Q.  Did he talk to you about some pain?
A.  No.

The safety manager was then presented with Dr.
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Loyd’s October 1, 2013 note, stating “advised patient to

come to clinic after talking with Joe Keith, safety

manager.”  The safety manager then testified as follows:

Q.  Did Mr. Langley ever tell you after
he came back to work that that job was
causing him to have problems?
A.  It caused him - he said he had pain.
Q.  So he talked to you?
A.  Said he had pain, yeah. And I don’t -
I can’t tell you the date.
Q.  Okay. So when he told you that the
job was causing him pain in his shoulder,
what, if anything, did you do?
A.  I’m sure referred him to Dr. Loyd to
see if there was a different medicine for
him.

The claimant told Dr. Loyd that he was in pain

and needed to take his medication. Because the claimant

could not take his medication, a narcotic, at work, Dr.

Loyd sent him home. The claimant tried to control his

pain, for which a narcotic prescription pain reliever

had been prescribed, with over-the-counter Alleve,

during the day. The claimant thought about taking his

four weeks of vacation time that day.

The safety manager testified that, after the

claimant reported his problems to him, the claimant’s

job duties were not modified and he was not offered a

different position.
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On October 2, 2013, the claimant’s therapy

appointment was early in the morning. The therapist

noted that the claimant was taking the next four weeks

off of work. The claimant returned to work on October 2,

and he also saw Dr. Loyd on that date. Dr. Loyd

prescribed a different pain medication, Tramadol, that

did not violate the narcotic policy. 

On October 3, 2013, the claimant had nausea

and vomiting after taking Tramadol, and Dr. Loyd

discontinued it. The claimant was left with trying to

control his pain, for which a narcotic prescription pain

reliever had been prescribed, with over-the-counter

Alleve, during the day. The claimant went home, after

four hours, because of the pain in his shoulder. The

claimant went back to work the next day, and he

continued to have pain. He spoke to Dr. Loyd and decided

that it was better to be off work, so he took his

vacation.

The claimant took four weeks of vacation to

rest his shoulder, after his failed attempt to return to

work, his failed attempt to manage his pain with

medication, and his failed attempt to get assistance
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from his employer. The claimant did not plan to take

four weeks of vacation until after his injury, despite a

change in company policy which would cause him to lose

that time if he did not use it by a certain date. It is

important to note that the claimant would have been paid

for the vacation time, even if he had not stayed home.

In other words, had his time to take the vacation

expired, he would have received a check for it, instead

of the time off. Clearly, there was more value in

getting a check than there was in being off, except for

the fact that the claimant needed to rehabilitate his

arm more than circumstances and his employer were

allowing. The claimant experienced improvement after his

time away from work and reduced activities. 

On October 4, 2013, the claimant told the

therapist he was sore. On October 7, 2013, the therapist

noted that the claimant had “elected to take vacation

time for next few weeks to allow shoulder to recover.”

While the claimant was off work, using his vacation

time, he continued to go to physical therapy. By October

14, 2013, the claimant was again pain-free. On October

24, Dr. Loyd noted that Dr. Smith was pleased with the
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claimant’s progress and that he wanted him to continue

physical therapy.

After filing a claim for temporary disability

benefits, and upon his return to work at the end of his

vacation period, he returned to work. He was placed in a

different job. This was a seated job. He did not have to

bend or twist or turn, so his shoulder was not affected

while he did one-handed work. The new job was easier

than the job he had after he was released to work

without using his right shoulder. This job change could

have happened at any time, including when the claimant

first reported that the job he was given was too much

for his freshly repaired shoulder to tolerate.

 “If, during the period while the body is

healing, the employee is unable to perform remunerative

labor with reasonable consistency and without pain and

discomfort, his temporary disability is deemed total.”

Farmers Cooperative V. Biles, 77 Ark. App. 1, 6, 69

S.W.3d 899, __(2002), citing Pyles v. Triple F. Feeds of

Texas, 270 Ark. 729, 606 S.W.2d 146 (Ark. App. 1980).

In Biles, the claimant had performed some farm and

household tasks during the period for which he sought
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temporary total disability benefits, but this was not a

return to work sufficient to bar such benefits. When he

performed those activities, he was in pain, he required

assistance, and he worked slowly and with difficulty. 

In United Farms, Inc. V. Gist, 2009 Ark. App.

717, 374 S.W.3d 23, the claimant was released to work

prematurely. Conflicting evidence showed that he either

attempted to work, but he was sent home by his

supervisor, or he went home after his unsuccessful

attempts to perform the tasks assigned to him. The

employer did not offer the claimant work within his

instructions. The claimant was either not offered

suitable work, or he justifiably refused to do the work,

because he could not do it. He was entitled to temporary

total disability benefits.

In Poulan Weed Eater V. Marshall, 79 Ark. App.

129, 84 S.W.3d 878(2002), the claimant repeatedly

attempted to work and repeatedly needed additional

medical care and treatment. The claimant remained

incapacitated from working despite being released to

return to work.

The claimant here did not choose to reject a
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job within his capabilities. He enjoyed a pain-free

shoulder until he returned to work on September 30. He

complained about his increased pain to the safety

manager, who lied about this in his testimony until

confronted with documentation that showed that the

claimant did, in fact, report his increased pain due to

his work. The company doctor unsuccessfully attempted to

help the claimant control his pain with prescription

changes. The claimant had vacation time, so he used it

to avoid the work that was hurting his shoulder, as

reflected in the physical therapist’s notes. The only

evidence that the claimant used the vacation time,

because he would otherwise lose the days off, was the

testimony of the safety manager who lied while under

oath about the claimant’s report of the development of

pain due to his work. In contrast, the evidence shows

that the claimant could have worked those four weeks and

been paid wages for those four weeks, and he would have

received a check for his vacation time. He would not

have had the days off, but he would have been reimbursed

for them.

This situation is consistent with the above
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cases. The claimant was within his healing period and

attempted, unsuccessfully, to return to work. “If,

during the period while the body is healing, the

employee is unable to perform remunerative labor with

reasonable consistency and without pain and discomfort,

his temporary disability is deemed total.”  Biles,

supra. The claimant could not consistently work due to

his pain and discomfort. He did not work a full shift

most if not all of the days he worked from September 30

until his leave began.

I note that the claimant did not ask to return

to his surgeon. However, the company doctor, who had the

final say on all restrictions and returns to work

according to the safety manager, did not offer the

claimant any options once Tramadol proved useless. The

company doctor exercised great control over the

claimant’s care, to the extent that he was prescribing

medication. The company doctor did not send the claimant

to the surgeon either. The safety manager did not adjust

the claimant’s work, despite the obvious problems the

work generated. The claimant only needed a change in the

type of job he was assigned. When that was not

forthcoming, the logical answer was to take advantage of
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his vacation time to allow his shoulder to heal.

The claimant needed to take his pain

medication to be able to tolerate the work he had been

assigned, but he could not take the pain medication

pursuant to company policy. He tried to work for about

one week, but he could not tolerate the pain that the

job caused in his shoulder. The clamant could not do the

job duties assigned to him.

The claimant should be awarded temporary total

disability benefits and an attorney’s fee.

For the foregoing reasons, I must dissent from

the majority opinion.

                                
                         PHILIP A. HOOD, Commissioner


