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OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed November 6, 2013.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’
Compensation Commission has
jurisdiction of the within
claim.

2. The employee-employer-insurance carrier
relationship existed, on November 26,
2011.

3. The above-mentioned stipulations are
hereby accepted.
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4. The claimant failed to prove by a
preponderance of the credible evidence
that he suffered any permanent impairment
to his neck, left shoulder, or left knee
as a result of his compensable injury of
November 26, 2011.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

After my de novo review of the record, I must

respectfully dissent from the majority opinion.  The

claimant sustained a compensable injury to his left

upper and lower extremities, his back, and his neck on

November 26, 2011, in a motor vehicle accident.  He

sought a permanent anatomical impairment rating for his

neck, left shoulder, and left knee, wage-loss disability

benefits, and an attorney’s fee. 

On January 10, 2012, Dr. Davidson observed

marked spasms of the claimant’s cervical spine.  On

January 18, 2012, Dr. Davidson observed marked cervical

spasms, all over muscle tension, and grating in both

knees.  He had a cervical epidural injection in January. 

On January 25, 2012, Dr. Davidson noted that the

claimant was only experiencing improvement in his

cervical spine.  He had epidural injections on February

2 and 16, 2012.  On February 16, 2012, Dr. Davidson

observed marked cervical spasms and knee tenderness.  He

planned physical therapy.  On February 14, 2012, the

police chief signed a letter offering the claimant work

cleaning at the animal shelter, with 10-minute breaks in

every hour.  On March 9, 2012, Dr. Davidson observed
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that the claimant’s joints were stiff and that his

prognosis was poor without seeing a rheumatologist.  On

March 14, 2012, Dr. Krishnan noted the claimant’s neck

and knee pain, and planned a bone scan.  On March 19,

2012, Dr. Davidson released the claimant to light-duty

desk work.  On April 2, 2012, Dr. Davidson planned a

neurological evaluation and then a functional capacity

evaluation.  The claimant underwent a functional

capacity evaluation in which he satisfied 38 of 51

consistency measures, which is considered unreliable,

but demonstrated the capacity to work in the medium

classification.

On October 1, 2012, Dr. Sprinkle prepared a

report assessing an impairment rating of zero, based

upon notes from Dr. Rutherford and Dr. Krishnan, as well

as the functional capacity evaluation.  Dr. Sprinkle did

not see the claimant, ever.  Dr. Sprinkle did not review

the records of Dr. Davidson, who was the treating

physician.  The records of Dr. Rutherford, who only

performed a single neurological evaluation, are not in

the record for us to review.  Dr. Sprinkle did

acknowledge that the claimant’s motor vehicle accident

could have aggravated his pre-existing degenerative disc
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disease.  Dr. Sprinkle did not seem to even be aware

that the claimant treated with Dr. Davidson, and without

his records, he could not be aware that the claimant had

severe muscle spasms or any other facet of his treatment

and observations.

Dr. Brown saw the claimant on October 22,

2012, for evaluation.  He noted that the claimant was

asymptomatic prior to his motor vehicle accident.  Dr.

Brown observed a 15% reduction in flexion and extension

of the cervical region, 20% reduction in rotation in

bilateral shoulders, and 12% reduction in adduction and

abduction of bilateral shoulders.  The claimant suffered

mild depression with an anxiety component and post-

traumatic stress disorder which Dr. Brown related to the

motor vehicle accident. Dr. Brown stated that the

claimant did not have any addiction to pain medications. 

He had bilateral knee pain, with a 5% limitation to his

range of motion.  Based upon these findings, he assessed

a 20% permanent disability.  Dr. Brown applied pages

116-118 for the cervical region, 41-45 for the shoulder,

and 78 for the knee, out of the Guides to the Evaluation

of Permanent Impairment (4th Ed. 1993).

Dr. Sprinkle did not evaluate the claimant. 
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He did not see the claimant.  He did not base his 0%

rating on any physical observations of his own, and he

did not review the claimant’s complete medical record. 

His evaluation was not based upon current objective

evidence.  He did not see or touch or observe the

claimant.  Dr. Sprinkle’s method of evaluating the

claimant’s permanent anatomical impairment, based on

less than all the records, and without his own physical

examination, requires a finding that his opinion, in its

entirety, is not credible.  The absence of objective

findings cannot be proven by refusing to look for them. 

The claimant’s condition cannot be correctly ascertained

in this manner.  This evidence is wholly incredible and

unreliable, and I disregard it.  The majority’s reliance

on such an unsupported and spurious opinion is

unfathomable.

Dr. Brown’s opinion is useful information, but

without evidence that he used passive range of motion

testing, it is insufficient to support a permanent

anatomical impairment rating in this setting.  However,

the claimant remained symptomatic through the date of

the hearing.  He had a history of muscle spasms, and his

credible testimony showed that his symptoms included
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muscle spasms through the date of the hearing.  In April

2012, Dr. Davidson noted continued problems.

The claimant was asymptomatic prior to the

date of the motor vehicle accident.  He was only 24 at

the time of the accident.  While there was some question

as to whether the claimant had some rheumatological

issues at first, that diagnostic possibility was

abandoned early in his treatment.  The claimant did have

some degenerative changes in his cervical spine which

must have pre-existed the injury, but that condition was

asymptomatic until the accident.  It is nothing short of

illogical to suggest that a man who was asymptomatic

prior to an accident and who remains symptomatic, had

experienced full resolution of the exacerbation of his

pre-existing condition - his previously asymptomatic

pre-existing condition - as a result of the accident, or

that he had returned to the condition in which he was

prior to the accident.  Major cause is proven here.

The majority has affirmed the Administrative

Law Judge’s opinion, in which it was stated that the

claimant’s two long distance driving trips had a

negative impact on his credibility.  Yet he testified

that his parents drove him on those trips, that they had
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to make multiple stops due to his condition, and that

the purpose of those trips was for support from his

family during his recovery.  The claimant’s trips do not

serve to contradict any fact the claimant has asserted.  

The claimant explained that he was unable to

perform all the tasks on the functional capacity

evaluation, and that he asked to terminate the test

because of increased symptoms.  His performance is

consistent with Dr. Brown’s assessment of mild

depression with anxiety and post-traumatic stress

disorder, both as a result of the motor vehicle

accident.  I do not find the results of the functional

capacity evaluation to be a basis for denying the

claimant any type of benefit or for diminishing his

credibility.

The claimant did not receive the offer to

return to work until after he had already been

terminated, because he was out of state.  He responded

as soon as he was made aware of the offer.  I do not

consider this to be a successfully communicated offer of

employment.

I would award the claimant a 5% permanent

anatomical impairment rating based upon Table 73, on
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page 116 of the Guides, because he had symptoms and

complaints in conjunction with documented damage in his

neck.

I would further award the claimant wage loss,

based upon his injury, his continued symptoms and need

for further treatment, his accident-related

psychological issues, his education, and his need for a

desk job with freedom to change positions.

I would award an attorney’s fee based upon

those awards.

For the foregoing reasons, I must respectfully

dissent from the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


