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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G106870   

SAMANTHA J. JONES,
EMPLOYEE                            CLAIMANT

COLSON CASTER CORPORATION, 
EMPLOYER                               RESPONDENT 

TRAVELERS INDEMNITY COMPANY OF CT,
INSURANCE CARRIER                       RESPONDENT 
     

OPINION FILED JUNE 10, 2014

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE LAURA BETH YORK,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE MICHAEL E.
RYBURN, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of the

Administrative Law Judge filed March 25, 2014.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1.  The Arkansas Workers’ Compensation Commission   
    has jurisdiction of this claim.

2.  At all times pertinent, to included (sic) July
         21, 2011, the employment relationship existed,  
         during which time the claimant earned an        
         average weekly wage of $161.95, entitling her   
        to weekly compensation benefits of $108.00, for  
        temporary total/permanent partial disability.
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3.  On July 21, 2011, the claimant sustained an
    injury to her lumbar spine arising of and in    

         the course her employment.

4.  In addition to her prior periods of total       
         incapacitation, the claimant was temporarily    
         totally disabled for the period commencing June 
         26, 2013, and continuing through the end of her 
         healing period, a date to be determined..

5.  Medical treatment rendered to the claimant in   
         connection with the July 21, 2011, compensable  
         lumbar injury subsequent to April 18, 2013, was 
         reasonably necessary and causally related.      
         Respondents controverted the claimant’s         
         entitlement to medical treatment subsequent to
         June 26, 2013.

 6.  The respondents shall pay all reasonable        
    hospital and medical expenses arising out

         of the injury of July 21, 2011.

7.  The respondents have controverted the           
         claimant’s entitlement to temporary total
         disability and medical benefits subsequent to   
         June 26, 2013.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the March 25, 2014 decision of

the Administrative Law Judge, including all findings of
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fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.

All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge's

decision in accordance with Ark. Code Ann. § 11-9-809

(Repl. 2002).

Since the claimant’s injury occurred after July 1,

2001, the claimant’s attorney’s fee is governed by the

provisions of Ark. Code Ann. § 11-9-715 as amended by

Act 1281 of 2001.  Compare Ark. Code Ann. § 11-9-715

(Repl. 1996) with Ark. Code Ann. § 11-9-715 (Repl.

2002).  For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner
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Commissioner McKinney dissents.

DISSENTING OPINION

         I respectfully dissent from the finding that

the claimant is entitled to additional medical treatment

and to additional temporary total disability benefits

pursuant to her admittedly compensable back injury of

July 21, 2011. 

         My carefully conducted de novo review of this

claim in its entirety reveals that the claimant has

failed to prove by a preponderance of the evidence that

she is entitled to this additional benefit.

         The claimant sustained an admittedly

compensable back injury on July 21, 2011, in the form of

a herniated disc at L5-S1.  The claimant underwent two

subsequent back surgeries as a result of that injury:

the first surgery with Dr. Olinger, and the second with

Dr. Parsioon.  Dr. Parsioon found the claimant to be at

maximum medical improvement and he released her to

return to work on January 24, 2013, with a forty pound

lifting restriction.  On January 26, 2013, Dr. Parson

assigned the claimant a 4% permanent physical impairment

rating, and made her forty pound lifting restriction

permanent.  
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         After her release by Dr. Parsioon, the claimant

was granted  a change-of-physician to pain management

specialist, Dr. Gera.  Dr. Gera saw the claimant in an

initial consultation on April 18, 2013.  According to

Dr. Gera’s report of that visit, apart from some

tenderness in the claimant’s right lower lumbar region,

the claimant’s physical examination was normal.  Upon

review of the claimant diagnostic studies, Dr. Gera

opined that the claimant was not a surgical candidate,

nor was she a candidate for injections.  Upon

discharging the claimant from his care, Dr. Gera stated

that no further interventional treatment was needed at

that time.

         When a July 18, 2013, MRI study showed a

recurrent herniated disc at L5-S1, the claimant’s

primary care physician, Dr. Allen, referred the claimant

back to Dr. Parsioon and to pain management specialist,

Dr. Oliver.  In a clinic note of December 18, 2013, Dr.

Allen’s nurse practitioner, Jennifer Long, reported that

there was an active referral to a neurosurgeon and pain

specialist in the claimant’s record, and she recommended

that the claimant follow her “previous work restrictions

she already has from her last neurosurgeon.” 

         At the hearing before the commission of

February 7, 2014, the claimant, who is in her early
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thirties, testified that she has a 10th grade education

and four children to support.  The claimant stated that

the majority of her post-high school employment has been

janitorial work.  The claimant testified that she

currently takes Hydrocodone, Meloxicam, and

Cyclobenzaprine for symptoms associated with her back

condition, to include aches and pains and burning

sensations.  The claimant further testified that she

cannot sit or stand for long periods of time and that

her children assist her with household chores and

cooking. 

         When questioned about her ability to work, the

claimant stated that she has submitted applications to

at least two different employers, namely Wal Mart and

Burger King, since her release by Dr. Parsioon.  The

claimant also stated that she attempted to return to

work for the respondent-employer, but that she was not

rehired.  The claimant agreed that she would be able to

perform the jobs for which she had applied.  Further,

the claimant did not deny that she was able to lift up

to forty pounds.  The claimant admitted that her reason

for seeking additional temporary total disability

benefits was not because she could not work; rather, she

needs these benefits in order to support her children in

light of the fact that she cannot find a job.  The
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claimant stated that she would attempt to work within

her restrictions if an offer of employment was extended

to her.

         Temporary total disability is that period

within the healing period in which an employee suffers a

total incapacity to earn wages.  K II Constr. Co. v.

Crabtree, 78 Ark. App. 222, 79 S.W.3d 414 (2002); Ark.

State Hwy. Trans Dept. v. Breshears, 272 Ark. 244, 613

S.W.2d 392 (1981).  When an injured employee is totally

incapacitated from earning wages and remains in her

healing period, she is entitled to temporary total

disability.  Williams v. Prostaff Temporaries, 64 Ark.

App. 128, 979 S.W.2d 911 (1998), aff’d, Williams v.

Prostaff Temporaries, 336 Ark. 510, 988 S.W.2d 1 (1999). 

         The healing period is statutorily defined as

that period for healing of an injury resulting from an

accident.  Dallas County Hosp. v. Daniels, 74 Ark. App.

177, 47 S.W.3d 283 (2001).  The healing period ends when

the employee is as far restored as the permanent nature

of her injury will permit, and if the underlying

condition causing the disability has become stable and

if nothing in the way of treatment will improve that

condition, the healing period has ended.  Crabtree,

supra; Mad Butcher, Inc. v. Parker, 4 Ark. App. 124, 628

S.W.2d 582 (1982).  The question of when the healing
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period has ended is a factual determination for the

Commission.  Arkansas Highway & Trans. Dep’t. v.

McWilliams, 41 Ark. App. 1, 846 S.W.2d 670 (1993); Mad

Butcher, supra.

         The persistence of pain may not in and of

itself prevent a finding that the healing period is

over, provided that the underlying condition has

stabilized.  McWilliams, supra; Mad Butcher, supra. 

Conversely, the healing period has not ended so long as

treatment is administered for the healing and

alleviation of the condition. McWilliams, supra; J.A.

Riggs Tractor v. Etzkorn, 30 Ark. App. 200, 785 S.W.2d

51 (1990).

         Recurring symptoms may give rise to a

subsequent healing period, after the original one has

ended. Elk Roofing Co. v. Pinson, 22 Ark. App. 191, 737

S.W.2d 661 (1987). Where a second complication is found

to be a natural and probable result of the first injury,

the employer remains liable. Id. This liability includes

liability for additional temporary benefits when the

employee undergoes a second, distinct healing period.

Id.

         Dr. Parsioon released the claimant at maximum

medical improvement and gave her a forty pound lifting

restriction on January 24, 2013.  On January 26, 2013,



JONES - G106870 9

Dr. Parsioon made the claimant’s forty pound lifting

restriction permanent, and he assigned her with 4%

permanent physical impairment pursuant to her two lumbar

surgeries.  A repeat MRI taken on July 18, 2013,

revealed a recurrent herniation at L5-S1, with posterior

displacement of the right S1 nerve root.  On July 22,

2013, the claimant’s personal physician referred her

back to Dr. Parsioon and to a pain specialist.  In spite

of the claimant’s most recent  MRI findings showing a

recurrent herniation, on December 18, 2013, APRN for Dr.

Allen, Jennifer Long, cleared the claimant to work

within her restrictions.

         The record demonstrates that the claimant’s

healing period for her July, 2011, back injury ended on

January 26, 2013, when Dr. Parsioon released her to

return to work.  Thereafter, a pain management

specialist opined that the claimant needed no further

interventional treatment.  Upon returning to her primary

care physician, however, a repeat MRI study was ordered

which showed a recurrent herniation at L5-S1.  While it

is, therefore, arguable that the claimant entered a new

healing period on or after the date of her most recent

MRI, July 18, 2013, I note that Dr. Allen’s nurse

practitioner, Jennifer Long, failed to take the claimant

off of work in light of these findings, nor did she
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increase the claimant’s restrictions.  Moreover, the

claimant not only agreed that she is able to work within

her current restrictions, she admitted that she has

actively sought employment since her release by Dr.

Parsioon.  Furthermore, the claimant stated that she

would accept work within her restrictions if offered. 

While I acknowledge that the claimant has four children

to support, I note that our statute does not contain a

provision for awarding temporary total disability

benefits based upon the number of dependents that a

claimant may be responsible for supporting in the event

that the claimant is unable to secure employment. 

Considering that no doctor has taken the claimant off of

work or modified her work restrictions since the

claimant’s release on January 26, 2013, by Dr. Parsioon,

combined with the claimant’s admission that she is able

and willing to work within her restrictions, I must find

that the claimant has failed to prove by a preponderance

of the evidence that she is still within her healing

period and that she is totally incapacitated from

earning wages.  Therefore, I find that the claimant has

failed to prove by a preponderance of the evidence that

she is entitled to additional temporary total disability

pursuant to her July, 2011, back injury.  Accordingly,
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for the reasons stated above, I must respectfully

dissent. 

                                                    
                    KAREN H. McKINNEY, Commissioner

                     

                       


