
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F605314     

TODD JOHNSON,
EMPLOYEE    CLAIMANT

WAGNER CONSTRUCTION COMPANY,
EMPLOYER    RESPONDENT NO. 1

COMMERCE & INDUSTRY INSURANCE CO.,
AIG CLAIMS, INC.,INSURANCE CARRIER/TPA    RESPONDENT NO. 1

DEATH & PERMANENT TOTAL DISABILITY
TRUST FUND          RESPONDENT NO. 2 

OPINION FILED OCTOBER 10, 2014

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE TERENCE C. JENSEN,
Attorney at Law, Benton, Arkansas.

Respondent No. 1 represented by the HONORABLE FRANK B.
NEWELL, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE DAVID L. PAKE,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge: Affirmed in part as
modified.

OPINION AND ORDER

The respondents appeal and the claimant cross-appeals

an administrative law judge’s opinion filed April 15, 2014. 

The administrative law judge found that the claimant proved

he was entitled to 50% wage-loss benefits.  After reviewing
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the entire record de novo, the Full Commission finds that

the claimant proved he sustained wage-loss disability in the

amount of 30% for the unscheduled compensable injury to his

shoulders.  The claimant did not prove he was permanently

totally disabled.  

I.  HISTORY

Todd Johnson, now age 53, testified that he was a high

school graduate and attended college for approximately one

year.  Mr. Johnson testified that his employment history

primarily consisted of construction and roofing.  The

claimant testified that he was also experienced in welding

and that he had been employed for a time as a diver for the

Corps of Engineers.  The claimant’s testimony indicated that

he became employed as a roofer for the respondents, Wagner

Construction Company, in about April 2006.  The parties

stipulated that the employment relationship existed on or

about May 9, 2006, “when the claimant sustained a

compensable right ankle and foot injury.”  Dr. Ralph Cash

reported on May 9, 2006:

This man fell off a roof and injured his right
foot.  He had multiple foot fractures....He was
taken to surgery....I did a closed reduction and
percutaneous pinning....
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Dr. Cash’s pre- and post-operative diagnoses were

“Multiple foot fractures, right calcaneus, talus, posterior

tibia, navicular.  Dislocation of the talonavicular joint. 

Subluxation and dislocation of the talus.  Fracture of both

the neck and body of the talus.”

Dr. Cash performed another operation in July 2006:

“Removal of multiple pins of four in the midtarsal area and

one from the calcaneus, talus ankle joint.”  The pre- and

post-operative diagnosis was “Healing fractures, right foot,

with multiple pins, right foot and ankle.”  Dr. Cash stated

in November 2006, “Mr. Johnson needs to have a desk job

only.”    

Dr. Larry L. Nguyen began treating the claimant in

December 2006 and gave the following impression: “Right

ankle posttraumatic DJD following multiple foot fractures

and ankle fractures.”  Dr. Nguyen stated, “He will never

return back to work as a roofer.”  Dr. Nguyen performed an

operation in March 2007: “1.  Right total ankle arthroplasty

with syndesmotic fusion and temporary external fixation

placement and iliac crest bone aspirate graft.  2.  Right

gastrocnemius recession.”  The pre- and post-operative

diagnosis was “1.  Right ankle posttraumatic degenerative
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joint disease with mid foot and subtalar degenerative joint

disease.  2.  Right heel cord contracture.”  Dr. Nguyen

reported in May 2007, “He says his shoulder has been popping

and sore, being on crutches for a year and would like to

have that evaluated....We’ll try to get Workers’ Comp to

approve therapy for his right shoulder.”  Dr. Nguyen’s

impression was “Right total ankle arthroplasty times six

weeks with right rotator cuff syndrome.”  

Dr. Nguyen performed an operation in September 2007:

“Right ankle revision syndesmosis fusion with iliac crest

bone graft.”  The pre- and post-operative diagnosis was

“Right total ankle arthroplasty syndesmosis nonunion.”  Dr.

Nguyen’s impression in July 2008 was “Right total ankle

arthroplasty times nine months status post revision

syndesmosis fusion.”  An MRI of the claimant’s left shoulder

was taken in November 2008, with the impression, “Full-

thickness tear of rotator cuff involving the conjoint

portion of the tendon extending to the insertion.”  Dr.

Nguyen reported in November 2008, “He presented back to my

office 11/18/08 after complaints of shoulder pain.  MRI

scans of both shoulders show a large full thickness

supraspinatus tear on the right and a full thickness rotator
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cuff tear on the left.  He contributes this to his work-

related injury mentioned in June of 2007, original work

injury was 05/09/06.  He has had to be on crutches over the

past two years with his injury.  I think it is reasonable

that his rotator cuff tears have been aggravated or

exacerbated following his work-related injury.”  The parties

have stipulated that “the claimant sustained bilateral

shoulder injuries as compensable consequences of his right

ankle injury.”    

Dr. Nguyen’s impression in January 2009 was “Right

total ankle arthroplasty times two years with bilateral

rotator cuff tears.”  Dr. Nguyen performed surgery in

February 2009: “Right open rotator cuff repair and

acromioplasty.”  The pre- and post-operative diagnosis was

“Right rotator cuff tear, massive tear.”  Dr. Nguyen

performed surgery in August 2009: “Left rotator cuff repair

and acromioplasty.”  The pre- and post-operative diagnosis

was “Left rotator cuff massive tear.”      

Dr. Nguyen’s impression in November 2009 was “Right

total arthroplasty with failure of prosthesis status post

bilateral rotator cuff repairs.  PLAN: At this point, his

shoulders are doing fine and I think we can consider
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releasing him maximum medical improvement in regard to his

shoulders with a permanent partial impairment rating of 25%

per shoulder based on AMA Guidelines, Fourth Edition,

Chapter 3, Page 49, Table 12, for his 4/5+ weakness on his

shoulders from massive rotator cuff tears.  He’ll have

permanent restrictions, Class III activities, based on his

ankle replacement and his shoulder weakness injuries.”  

Dr. Nguyen performed an operation in May 2010: “1. 

Right total ankle arthroplasty and removal of prosthesis. 

2.  Right ankle fusion with Infuse bone graft.”  The pre-

and post-operative diagnosis was “Right total ankle

arthroplasty failure and loosening with pain.”

Dr. Nguyen stated in October 2010, “He will remain at

class-IV sedentary activities at work.  I think these are

permanent.”  A Functional Capacity Evaluation was attempted

in December 2010, but the claimant did not complete the

evaluation due to the claimant’s complaints that day of

nausea and vertigo.  

Dr. Nguyen’s impression in January 2011 was “1.  Right

ankle fusion with subtalar degenerative joint disease.  2. 

Right leg length discrepancy.  3.  Bilateral rotator cuff

repair....At this point, his shoulders are doing well....He
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will continue class-IV permanent sedentary restrictions....I

am not sure he is going to be capable of doing anything more

than desk work activities.”    

The claimant participated in a Functional Capacity

Evaluation on March 8, 2011:

The results of this evaluation indicate that Todd
Johnson demonstrated an ability to function in the
Light Physical Demand Level according to the U.S.
Department of Labor Standards for an 8 hour day. 
Although Mr. Johnson demonstrated the ability to
lift within the medium PDC, due to decreased
tolerance for stand and walking, he is more
appropriate for the light PDC for an 8 hour day.

Todd Johnson demonstrated the ability to
occasionally lift up to 50 lbs. Floor to
Waist, 20 lbs.  Waist to Shoulder, carry up to 10
lbs., push 137.6 lbs. of force, and pull 92.7 lbs.
of force.  Todd Johnson demonstrated Frequent
sitting, Occasional standing, Occasional walking,
Occasional stair climbing, Occasional reaching at
desk level, Occasional reach at overhead level,    

          Occasional reach floor level, Occasional           
          balancing, Occasional stooping, Not Tested         
          kneeling, Occasional crouching, Not Tested         
          crawling, Occasional object handling, Occasional 

fingering, Occasional simple hand grasp,           
          Occasional firm hand grasp, Occasional fine/gross  
          hand manipulation.

Todd Johnson completed a single stage treadmill    
          test at 2 mph and 5% grade.  This was sufficient   
          to predict Todd Johnson’s functional aerobic       
          capacity at 3.43 METS for an 8 hour time period.   
          Able to walk 15 minutes, noted step to gait with

activity.

Deficits identified in this evaluation included:   
          difficulty with sustained standing positions,      
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          stooping, crawling.  Compensatory motion and       
          substitution patterns were noted throughout        
          functional testing, patient wears a 3 inch shoe    
          lift on affected leg.  Complaints of ankle pain as 
          the limiting factor.

Todd Johnson demonstrated consistent performance   
          throughout 22 of 23 isometric tests.  This, in     
          combination with physiological responses (heart    
          rate and respiratory rate), movement and muscle    
          recruitment patterns both aware and unaware of     
          observation, indicates that the results of this    
          evaluation can be considered to be an accurate     
          representation of Todd Johnson’s functional        
          abilities.

Dr. Nguyen gave the following impression on March 11,

2011: “1.  Right ankle fusion with subtalar degenerative

joint disease.  2.  Right leg-length discrepancy.  3. 

Bilateral rotator cuff repair.”  Dr. Nguyen planned the

following:

1.  He has done well considering the multitudes of 
          injuries and surgeries.

2.  He will resume class IV permanent sedentary    
          activities.

3.  He would like a permanent handicap parking     
          sticker.

4.  We will release him.  He has reached maximum   
          medical improvement as of today with permanent     
          partial impairment rating of 5% whole person, 10%  
          right upper extremity and 5% whole person, 10%     
          left upper extremity for bilateral massive rotator 
          cuff tears repaired....

The parties have stipulated that the claimant sustained

a 5% permanent anatomical impairment rating to each

shoulder.    
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Dr. Nguyen performed surgery in March 2012: “Right

ankle hindfoot fusion with infused bone graft ankle hardware

removal.  Toes 2-5 PIP resection, arthroplasties and flexor

to extensor tendon transfers.”  The pre- and post-operative

diagnosis was “Right ankle fusion, nonunion with subtalar

degenerative joint disease (DJD) and 2-4 claw toes.”  Dr.

Nguyen performed surgery in June 2012: “1.  Right ankle

second and third toe amputations.  2.  Right ankle

debridement, anterior tibial tendon resection.”  The pre-

and post-operative diagnosis was “Right second and third

toes gangrene status post pinning and right anterior tibial

tendon infection, wound dehiscence.”

Dr. Nguyen reported on March 12, 2013, “This past

weekend, he was getting up to go to the bathroom at 6

o’clock in the morning and stepped on something and fell. 

He injured his right shoulder....IMPRESSION: Right shoulder

dislocation....At this point, he has dislocated his shoulder

twice....It will take several months for this to settle

down.  If he continues to have pain and soreness, after he

achieves motion, we may need to consider repeat MRI scan to

evaluate for any tearing on the inside.”  

Dr. Nguyen reported on May 21, 2013:
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Mr. Johnson is a return patient.  He is a 52-year- 
          old, white male status post right ankle double     
          hindfoot fusion and intramedullary nailing         
          following failed total ankle arthroplasty.  He has 
          also been seeing me for right shoulder dislocation

status post previous bilateral shoulder rotator    
          cuff repairs.  He presents back for evaluation     
          today.  His shoulder is doing much better.  He has 
          been doing a home exercise program....

IMPRESSION: Right double hindfoot fusion with      
          second and third toe amputations x 15 months.

PLAN: 1.  At this point, he will continue his      
          Exogen treatments.  I think his wounds are         
          gradually healing.

2.  I would be happy to see him back on a yearly   
          basis for repeat x-rays of the right ankle,        
          weightbearing 3 views.

3.  He would like to consider MMI for his right    
          ankle.  He has reached maximum medical improvement 
          as of today with a permanent partial impairment    
          rating of 22% whole person, 55% lower extremity.   
          Rating his ankle and subtalar double hindfoot      
          fusion with shortening based on AMA Guidelines 4th 
          Edition, Chapter 3, page 83, table 62.  He will    
          continue to need braces or shoe lifts every year.  
          He will need over-the-counter anti-inflammatories  
          p.r.n.  He will remain on permanent sedentary work 
          restrictions.  He will see me back yearly on a     
          p.r.n. basis.    

The parties stipulated that “the last healing period

ended on May 21, 2013.”  The parties have stipulated that

the claimant sustained a 55% impairment rating to the right

lower extremity.  

A pre-hearing order was filed on October 22, 2013.  The

claimant contended that “he sustained a compensable injury
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on May 9, 2006, which resulted in injuries to multiple body

parts.  As a result of the claimant’s multiple injuries, he

is permanently and totally disabled and/or has incurred

substantial wage-loss disability.  The respondents have

controverted any wage loss and an attorney’s fee is due and

owing on any award.”  The respondents contended that “the

claimant is not permanently and totally disabled.”  

The parties agreed to litigate the following issues:

1.  Relevant healing periods and when the claimant 
          reached maximum medical improvement.

2.  Claimant’s whole-body impairment rating on the 
          right and left shoulders.

3.  Permanent and total disability or, in the      
          alternative, wage-loss disability.

4.  Controversion and attorney’s fees.
5.  All other issues are reserved.  

A hearing was held on January 15, 2014.  The claimant

testified that he suffered from chronic pain,

hypersensitivity, swelling, and numbness in his right foot. 

The claimant testified, “I spend half of my day with my foot

elevated higher than my heart, you know, to keep the

swelling down off of it.  And if I don’t do that every day,

I mean, it will swell to the point where I can’t walk on it

for several days, you know, and then I’m laid up several

days.  But if I take care of it and elevate it every day,

you know, when I’m supposed to, I put heat on it, I put
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heating pads on it several times a day or a hot pack.  If I

do all of that I can somewhat function, you know, to where

it won’t, you know, it’s not just pain all day long....If I

keep it elevated several hours a day it helps control the

swelling on it, which, you know, in turn it controls the

pain on it.”  The claimant testified on direct examination:

Q.  Let’s say that you were able to elevate your   
          foot three hours out of an eight-hour day, let’s   
          say a job would allow you to do that, would you be 
          able to show up for that job every single day?

A.  No, sir.  Three or four days a month my foot   
          just gets, for whatever reason why, it’s just      
          every three or four, every month three or four     
          days at least it’s to the point where I can’t even 
          get on it that day.  I have to, you know, start    
          the day with it elevated, put ice on it, and for   
          pain put a heating pad on it later on....

Q.  Dr. Nguyen, in his medical reports, on several 
          occasions has limited you to Class IV sedentary    
          activities, which basically means desk jobs, that  
          type of thing, sitting at a desk.  Could you work  
          at a desk job doing an eight-hour day?

A.  If I could elevate my foot, you know, for half 
          the day and have three or four un-excused absences 
          a month I probably could.    
  

The claimant testified that he wore a “lift” under his

right shoe and that he had difficulty walking and standing. 

The claimant agreed on cross-examination that he was able to

perform housekeeping such as sweeping, mopping, and laundry. 
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The claimant testified that he was able to drive, but that

he used his left foot to do so.    

An administrative law judge filed an opinion on April

15, 2014.  The administrative law judge found, among other

things, that the claimant proved he sustained a compensable

“re-injury” to his right shoulder in March 2013, for which

the claimant was entitled to reasonably necessary medical

treatment.  The respondents do not appeal that finding.  

The administrative law judge found that the claimant

proved he sustained wage-loss disability in the amount of

50%.  The respondents appeal that finding to the Full

Commission.  The administrative law judge found that the

claimant did not prove he was permanently totally disabled. 

The claimant cross-appeals that finding.  

II.  ADJUDICATION

The wage-loss factor is the extent to which a

compensable injury has affected the claimant’s ability to

earn a livelihood.  Emerson Electric v. Gaston, 75 Ark. App.

232, 58 S.W.3d 848 (2001).  The Commission is charged with

the duty of determining disability based upon a

consideration of medical evidence and other matters

affecting wage loss, such as the claimant’s age, education,
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and work experience.  Eckhardt v. Willis Shaw Exp., Inc., 62

Ark. App. 224, 970 S.W.2d 316 (1998).  Ark. Code Ann. §11-9-

519(Repl. 2002) provides:

(e)(1) “Permanent total disability” means          
          inability, because of compensable injury

or occupational disease, to earn any meaningful    
          wages in the same or other employment.  

(2) The burden of proof shall be on the employee   
          to prove inability to earn any meaningful wage in  
          the same or other employment. 

The Full Commission reviews an administrative law

judge’s decision de novo, and it is the duty of the

Commission to conduct its own fact-finding independent of

that done by an administrative law judge.  Crawford v. Pace

Indus., 55 Ark. App. 60, 929 S.W.2d 727 (1996).  The Full

Commission makes its own findings in accordance with the

preponderance of the evidence.  Tyson Foods, Inc. v.

Watkins, 31 Ark. App. 230, 792 S.W.2d 348 (1990). 

Preponderance of the evidence means the evidence having

greater weight or convincing force.  Metropolitan Nat’l Bank

v. La Sher Oil Co., 81 Ark. App. 269, 101 S.W.3d 252 (2003).

1.  Scheduled Injury

An administrative law judge found in the present

matter, “9.  The claimant has proven by a preponderance of

the evidence that he is entitled to fifty percent (50%) wage
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loss benefits.”  The Full Commission does not affirm this

finding.  An employee who has sustained a scheduled injury

is limited to the applicable allowances set forth in Ark.

Code Ann. §11-9-521(Repl. 2002), and such benefits cannot be

increased by considering wage-loss factors absent a finding

of permanent total disability.  Federal Compress & Warehouse

Co. v. Risper, 55 Ark. App. 300, 935 S.W.2d 279 (1996),

citing Anchor Const. Co. v. Rice, 252 Ark. 460, 479 S.W.2d

573 (1972). 

The parties stipulated that the instant claimant

sustained a scheduled injury on May 9, 2006, viz., “a

compensable right ankle and foot injury.”  The claimant

subsequently underwent several surgeries performed by Dr.

Cash and Dr. Nguyen.  Dr. Cash stated as early as November

2006 that the claimant would require “a desk job only” as a

result of his compensable injury.  Dr. Nguyen assigned

permanent “class-IV sedentary activities” no later than

October 2010.  Dr. Nguyen opined in January 2011, “He will

continue class-IV permanent sedentary restrictions....I am

not sure he is going to be capable of doing anything more

than desk work activities.”
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The dissenting Commissioner states that the Commission

is “speculating egregiously” with “extreme and purposeful

ignorance,” and that the possibility of the claimant

becoming re-employed is “nil.”  We note from the record,

however, that neither treating physician has opined that the

claimant is permanently and totally disabled from returning

to gainful employment as a result of his scheduled injury. 

The March 8, 2011 Functional Capacity Evaluation indicated

that the claimant was physically able to perform light work

for an eight-hour day.  Dr. Nguyen released the claimant to

“permanent sedentary work restrictions” on May 21, 2013. 

The medical evidence does not corroborate the claimant’s

testimony that he must elevate his foot several hours daily. 

The Full Commission finds that the claimant did not prove by

a preponderance of the evidence that he was permanently

totally disabled.  We find that the claimant is physically

able to return to at least sedentary-level work.  The Full

Commission recognizes that the claimant is not physically

able to resume his previous employment as a construction

roofer.  However, the claimant is relatively young, only age

53, with a high school diploma and some college education. 

The claimant’s testimony indicates that he possesses above-
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average intelligence and should be able to locate gainful

employment within his permanent physical restrictions for

his scheduled injury.  The record indicates, however, that

the claimant is not motivated to return to work.  The

claimant’s lack of interest in returning to work is an

impediment to the Commission’s full assessment of the

claimant’s alleged permanent total disability.  See City of

Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946

(1984).  Therefore, the instant claimant did not prove that

he was entitled to permanent disability greater than 55% for

the scheduled injury to his right lower extremity.

2.  Unscheduled Injury

As we have discussed, the Commission is charged with

the duty of determining disability based upon a

consideration of medical evidence and other matters

affecting wage loss, such as the claimant’s age, education,

and work experience.  Eckhardt, supra.  In the present

matter, the parties have stipulated that the claimant

sustained bilateral shoulder injuries as compensable

consequences of his right ankle injury.  Dr. Nguyen

performed a right rotator cuff repair in February 2009 and a

left rotator cuff repair in August 2009.  Dr. Nguyen noted
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in November 2009 that the claimant would have permanent

restrictions with regard to his bilateral shoulder injuries,

but Dr. Nguyen did not opine that the claimant would be

permanently totally disabled.  The March 8, 2011 Functional

Capacity Evaluation indicated that the claimant was able to

perform light work for an eight-hour day.  The Functional

Capacity Evaluation indicated that the claimant was able to

occasionally lift, walk, climb stairs, crouch, and handle

objects.  Dr. Nguyen assigned the claimant a 5% percent

whole-person rating for each shoulder on March 11, 2011. 

The parties have stipulated that the claimant sustained a 5%

permanent anatomical impairment rating to each shoulder. 

Dr. Nguyen released the claimant to “resume class IV

permanent sedentary activities.”  The parties have

stipulated that the claimant’s last healing period ended on

May 21, 2013.  Dr. Nguyen has expressly opined that the

claimant would have “permanent restrictions” based on

“shoulder weakness injuries.”      

Although the claimant has been released to return to

light to sedentary work, he has made no attempt to find

gainful employment within his permanent physical

restrictions.  The Functional Capacity Evaluation indicates
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that the claimant is able to perform restricted physical

activities, including occasional lifting.  The claimant

testified that he is able to perform light housework and is

able to drive a motor vehicle.  As we noted above, the

claimant’s lack of interest in returning to appropriate

employment is an impediment to our full assessment of the

claimant’s wage-loss disability.  Emerson Electric, supra. 

In considering the claimant’s age, education, work

experience, permanent physical restrictions, and lack of

motivation, we find that the claimant sustained wage-loss

disability in the amount of 30%.  

Based on our de novo review of the entire record, the

Full Commission finds that the claimant proved by a

preponderance of the evidence that he sustained 30% wage-

loss disability in excess of the 10% anatomical impairment

for the unscheduled compensable injuries to his left and

right shoulders.  The claimant proved that the compensable

injury was the major cause of his permanent anatomical

impairment and wage-loss disability.  The claimant did not

prove by a preponderance of the evidence that he was

permanently totally disabled, and the claimant did not prove

he was entitled to benefits greater than 55% permanent



JOHNSON - F605314 20

anatomical impairment for the scheduled injury to his right

lower extremity.  The claimant’s attorney is entitled to

fees for legal services in accordance with Ark. Code Ann.

§11-9-715(Repl. 2002).  For prevailing in part on appeal,

the claimant’s attorney is entitled to an additional fee of

five hundred dollars ($500), pursuant to Ark. Code Ann. §11-

9-715(b)(Repl. 2002).

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

Commissioner McKinney Dissents. 

DISSENTING OPINION

          It is well-settled that the wage-loss factor is

the extent to which a compensable injury has affected the

claimant’s ability to earn a livelihood. Henson v. General

Elec., 99 Ark. App. 129, 257 S.W.3d 908 (2007).  The

Commission is charged with the duty of determining

disability based upon a consideration of medical evidence

and other matters affecting wage-loss, such as the

claimant’s age, education and work experience.  Eckhardt v.

Willis Shaw Exp., Inc., 62, Ark. App 224, 970 S.W.2d 316

(1998). Other matters to be considered are motivation, post-
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injury income, credibility, demeanor, and a multitude of

other factors. Henson, supra.  The Commission may use its

own superior knowledge of industrial demands, limitations,

and requirements in conjunction with the evidence to

determine wage-loss disability. Oller v. Champion Parts

Rebuilders, Inc., 5 Ark. App. 307, 635 S.W.2d 276 (1982).

          Here, the majority found that the claimant’s

testimony regarding having to elevate his foot on a daily

basis was not supported by medical evidence and, thus, was

not credible.  Further, the majority found that the claimant

was not entitled to wage-loss benefits above the 55% already

established for the claimant’s scheduled foot and ankle

injury.  This leaves only the claimant’s unscheduled

shoulder injuries to consider with regard to wage-loss

benefits.  

          It is undisputed that the claimant sustained 5%

permanent physical impairment to each shoulder as a result

of his compensable injury.  The claimant testified that his

left shoulder is “fine,” and that he intends to undergo

surgery on his right shoulder to correct the restrictions he

currently experiences due to that shoulder.  It has been

determined that the claimant can perform restricted

activities, including occasional lifting, and the claimant
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has, in fact, been released to return to light duty,

sedentary work.  Further, from a review of the medical

records, especially the results of the claimant’s functional

capacity evaluation, it is clear that most of the claimant’s

current disability stems from his scheduled foot and ankle

injury.  And, while it has been determined that the

claimant’s latest healing period ended May 21, 2013, I note

that the claimant’s physical functioning may be improved

with surgery.  Therefore, even if wage-loss can be

accurately determined at this time, I find that the claimant

has failed to prove that he is entitled to 30% wage-loss due

to his unscheduled shoulder injuries.  Since the claimant’s

degree of disability may diminish with further surgery, I

find that wage-loss benefits cannot be accurately assessed

at this time.  Otherwise, I find that the 30% wage-loss for

the claimant’s unscheduled shoulder injuries is excessive

and should be reduced.  Therefore, while I agree that the

claimant is not entitled to 50% wage-loss as assigned by the

administrative law judge, I respectfully dissent from the

majority opinion finding that the claimant is entitled to

30% wage-loss benefits.
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_______________________________
KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs and dissents.

CONCURRING AND DISSENTING OPINION

          After my de novo review of the entire record, I

concur in part with but must respectfully dissent in part

from the majority opinion. I dissent from the denial of

permanent total disability benefits and from the reduction

of wage loss benefits from 50% to 30%. I concur with the

award of 30% wage loss. I note that Commissioner McKinney

has only dissented to the award of 30% wage loss.

          The claimant sustained significant injuries to his

face, right foot and ankle, in a thirty-foot fall from a

roof, and subsequent shoulder injuries, on May 9, 2006. He

had eight extensive surgeries as a result of the accident:

         1.  Orthopedic surgery on May 9, 2006;

         2.  Right ankle arthroplasty, partial fusion with   

             fixation, and partial recission of the right    

             heel on March 27, 2007;
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         3.  Right ankle arthroplasty, to repair and rejoin  

             a bone graft on September 24, 2007;     

         4.  Right rotator cuff repair, on February 26,      

             2009;

         5.  Left rotator cuff repair on August 12, 2009;

         6.  Surgical removal of artificial ankle joint and  

             ankle fusion on May 27, 2010;

         7.  Double hind foot fusion and a resection of four 

             toes on March 8, 2012;

         8.  Amputation of second and third toes, right      

             ankle debridement and anterior tibial tendon    

             resection on April 9, 2013.

          As a result, the claimant had a permanent

anatomical impairment rating of 55% to the lower extremity,

and 5% for each shoulder. The claimant is on permanent

sedentary work restrictions and has been on such

restrictions since June 27, 2007, meaning he is limited to

clerical, sedentary work, with no lifting more than ten

pounds, and no repetitive bending, stooping or twisting.

          The claimant testified that he had

hypersensitivity in the bottom of his right foot, with

numbness on the top. He had pins sticking out of the top of

his foot, the side of his foot and his leg. The pins rubbed
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on his shoe and brace, and he had daily swelling as a

result. To manage his swelling, he had to elevate his foot

above his heart for half of each day. If he did not elevate

his foot in this manner, his swelling increased to the point

that he could not walk on his foot for several days. He was

faithful to the routine of elevating his foot and using

heating pads, to avoid having to restart his pain medication

as well as to avoid the extreme swelling. By controlling his

swelling, he controlled his pain. He did have pain in his

ankle up to the knee, where the plates are screwed into his

shin bone.

          The claimant stated that he required the ability

to elevate his foot between three and four hours of an

eight-hour day. If he only elevated his foot for an hour a

day for more than one day in a row, he would have swelling

severe enough to require him to keep his foot elevated for

several days to reduce the swelling. Additionally, he would

need to flexibility to be off work three or four days per

month, because he had up to four days a month during which

he was unable to engage in any activity due to uncontrolled

swelling and pain in his foot. This condition has continued,

unchanged, since 2006.
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          The claimant was fifty-three years old. He had a

high school diploma and one year of college. His grades were

consistently Cs. His employment history was strictly heavy

work in construction and roofing. He did not have computer

skills. He had no vocational training, prior to or after his

accident.  He had no vocational training or job placement

assistance from the respondents. The claimant had only been

released to return to sedentary work in October 2012, after

being restricted from working at all since May 2006. The

claimant had been unable to work for more than six years

after his accident, during which time he underwent eight

significant surgeries and related treatment.

          I would award the claimant permanent and total

disability benefits, based upon this scheduled injury. It is

difficult to know what the majority bases the conclusion

that the claimant was not motivated to return to work, other

than the fact that he spent a large portion of his day

managing the swelling in his foot to avoid extreme swelling

and that he could expect to be off work once a week due to

uncontrolled swelling and pain. There is no evidence that

the claimant’s needs could or would be accommodated by any

employer.
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          In addition, the claimant had shoulder injuries as

a result of the accident which resulted in limitations,

particularly in his right shoulder, in the form of pain and

the risk of shoulder dislocation preventing him from lifting

weight overhead or reaching behind him. In March 2013 alone,

within a few days, he dislocated his right shoulder twice,

as a result of the defects in his shoulder due to his

accident. The claimant had a 10% impairment rating for his

shoulders. In addition, he was limited in his lifting and

mobility. When considered with his age, education, work

history, and all other matters, including his right foot and

ankle injuries, the claimant is, to repeat, permanently

totally disabled.

          To the extent that the majority relies upon the

claimant’s age, “only age 53,” to conclude that the

claimant, with a high school diploma and one year of college

and a history of hard physical labor with no computer or

clerical skills “should be able to locate gainful

employment,” despite the limitations in his shoulders, foot

and ankle, his limited ability to ambulate and his need to

elevate his ankle, the majority is speculating egregiously.

“Motivation to return to work” is not a tool designed to

automatically bar a claimant from benefits when the point of
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applying for a job is moot.  It would take extreme and

purposeful ignorance for a finder of fact not to be aware of

the strained employment conditions at this time in the

economy, which when considered with the claimant’s

circumstances indeed renders the possibility of his

employment nil. I would award the claimant permanent total

disability benefits.

          For the foregoing reasons, I concur in part with

but must respectfully dissent in part from the majority

opinion. 

                             
PHILIP A. HOOD, Commissioner


