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OPINION AND ORDER

The respondents appeal the opinion of an

Administrative Law Judge filed September 18, 2013, finding

that the claimant proved that his umbilical hernia is the

compensable consequence of a work-related incident of

September 7, 2008.  A carefully conducted de novo review of

this claim in its entirety reveals that the claimant has

failed to prove by a preponderance of the evidence that his

hernia resulted from a work-related incident of September 7,

2008.  Therefore, we reverse the ALJ decision.
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The incident of September 7, 2008, whereby the

claimant claims a compensable hernia, has been the subject

of previous litigation.  In an Opinion filed July 11, 2011,

the Full Commission reversed an Administrative Law Judge

opinion finding that the claimant had proven he sustained a

compensable injury to his back, neck, ribs, knees, or left

shoulder as a result of a work-related incident on September

7, 2008.  During the preceding hearing of January 13, 2011,

the parties agreed to reserve the issue of compensability of

the claimant’s hernia.  Therefore, this issue was not

addressed in the Administrative Law Judge’s opinion filed on

March 9, 2011. 

The facts surrounding this claim are undisputed. 

The claimant claims that on September 7, 2008, he fell at

work when a forklift swung a heavy pipe into his feet,

knocking him backwards.  The claimant maintains that when he

reported this incident to his supervisor, he was placed on

light duty.  The claimant denies that he was ever offered

medical treatment by the respondent-employer.  The claimant

further maintains that he could not seek contemporaneous

medical treatment because a lay-off shortly after the

incident caused him to lose his private health insurance. 
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The record reveals that the claimant first sought

medical treatment for his alleged injury on August 4, 2009. 

Records from the Regional Medical Center at Memphis reveal

that the claimant reported to the emergency room on that

date, complaining of chest, abdomen, and pelvic pain.  An

emergency room triage report indicates that the claimant

reported injuring his left shoulder 6 months earlier as the

result of a work-related accident.  Numerous diagnostic

studies taken during the claimant’s brief hospital stay

showed no acute findings in the claimant’s pelvic,

abdominal, or chest areas.  Observed by these studies,

however, were the following chronic conditions: cardiomegaly

with left ventricular hypertrophy; cholelithiasis without

evidence of cholecystitis; and, diverticulosis without

evidence of diverticulitis.  Further, a small umbilical

hernia comprised of fatty tissue was noted.  The claimant’s

discharge instructions dated August 5, 2009, reveals that

the claimant was instructed to follow-up with the surgery

center for a consult in 2 weeks concerning elective hernia

repair surgery.

The claimant maintains that he was discharged by

the respondent-employer following his August 4, 2009, trip
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to the emergency room.  The claimant agreed, however, that

he worked for the respondent-employer after the September 7,

2008, incident up until that time, subject to periods of

lay-off.

The record reflects that the claimant returned to

the Regional Medical Center Medplex clinic on September 3,

2009.  Notes from that encounter indicate that the claimant

presented with complaints of intermittent, sharp, stabbing,

abdominal pain.  These notes also show that the claimant’s

umbilical hernia was small, non-tender to palpation, and

“always reducible.”  The claimant was instructed to lose

weight, then return to the Medplex clinic in two to three

months for further surgical evaluation.  In the meantime,

the claimant was advised to seek medical attention if his

hernia became irreducible, painful, or if he became

symptomatic.  Further, the claimant was scheduled for an

evaluation with a urologist.

A Medplex clinic note dated November 12, 2009,

shows that the claimant was assessed with a testicular mass

in addition to his hernia.  Upon his January 19, 2010,

follow-up appointment at the Medplex clinic, it was noted

that the claimant would need a referral from a primary care
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provider for his urology appointment.  A clinic note dated

March 25, 2010, shows that the claimant was scheduled at the

GT clinic for a colonoscopy on April 20, 2010.  The report

of that study reflects that the claimant’s colonoscopy

confirmed the presence of diverticulosis in his descending

colon, as well as multiple, small hyperplastic rectal

polyps.

Notes from the Medplex clinic dated April 27,

2010, reflect that the claimant still complained of chronic

pain, which his examining physician, Dr. Henry, described as

“vague and diffuse in distribution.”

On June 4, 2010, the claimant presented to the

emergency room of St. Bernard’s Medical Center for chronic

neck and back pain.  Corresponding medical records reflect

that the claimant was prescribed methocarbanol, prednisone,

and tramadol, and instructed to follow-up in clinic.  

During the hearing before the commission on June

21, 2013, the claimant testified that when the metal pipe

struck his work boots from behind, he flipped in the air

then slammed down shoulder first onto the concrete floor. 

The claimant stated that he experienced an immediate

sensation upon impact, like water running in his body.  In
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spite of medical reports indicating that his hernia was

asymptomatic as of August 4, 2009, and probably pre-

existing, the claimant alleges that all of his physical

complaints, including pain in his abdomen, began on

September 7, 2008.  The claimant stated that he still

experiences constant pain in his shoulders and neck, as well

as pain in his feet.  According to the claimant, this

combined pain prevents him from working.  The claimant

attributes “four or five open areas in his body” to two ribs

he says were broken in the September, 2008, accident, in

spite of the fact that diagnostic studies have repeatedly

failed to show acute findings in the claimant’s shoulder,

abdomen, neck, or elsewhere.  The claimant also claims to

have out-of-place disks in his back due to this incident. 

Finally, the claimant believes that his enlarged heart

resulted from the close proximity of his broken ribs to his

heart. 

As a preliminary matter, we find that the

respondent’s argument that the issue of compensability of

the claimant’s hernia is barred by res judicata and/or the

statute of limitations is without merit.  The rationale

underlying the doctrine of res judicata is to end litigation
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by preventing a party who has had one fair trial of a

question of fact from again drawing it into controversy. 

Cox v. Keahey, 84 Ark. App. 121, 133 S.W.3d 430 (2003);

Mohawk Tire & Rubber Co. v. Brider, 259 Ark. 728, 536 S.W.2d

126 (1976).  However, the doctrine does not bar issues which

were not decided and could not have been decided.   

With regard to the statute of limitations’ defense

raised by the respondents, Ark. Code Ann. § 11-9-702 (Supp.

2009) provides the following in pertinent part:

(a) Time for filing.  

(1)A claim for compensation
for disability on account of
an injury, other than an
occupational disease and
occupational infection, shall
be barred unless filed with
the Workers’ Compensation
Commission within two (2)
years from the date of the
compensable injury... .

(B) For purposes of this
section, the date of the
compensable injury shall be
defined as the date an injury
is caused by an accident as
set forth in § 11-9-102(4). 

The record demonstrates that the issue of

compensability of the claimant’s hernia was specifically and

properly reserved at the January 13, 2011, hearing. 
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Therefore, we find that the issues of res judicata and

statute of limitations do not apply to this claim. 

Turning now to the issue of compensability of the

claimant’s hernia,  Ark. Code Ann. § 11-9-523(a)(Repl. 2002)

provides:

(a) In all cases of claims for hernia,
it shall be shown to the
satisfaction of the Workers’
Compensation Commission: 

(1) That the occurrence of the
hernia immediately followed as
the result of sudden effort,
severe strain, or the
application of force directly
to the abdominal wall;

(2) That there was severe pain
in the hernial region;

(3) That the pain caused the
employee to cease work
immediately;

(4) That notice of the
occurrence was given to the
employer within forty-eight
(48) hours thereafter; and,

(5) That the physical distress
following the occurrence of
the hernia was such as to
require the attendance of a
licensed physician within
seventy-two (72) hours after
the occurrence.

It is well-known that, in adults, excessive
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abdominal pressure can cause an umbilical hernia. 

Therefore, obesity is a common cause of umbilical hernias in

adults.  By his own admission, the claimant is a “very

heavy” adult.  The record reveals that the claimant’s

weight, in fact, has attributed to a delay in the surgical

repair of his umbilical hernia. 

As stated above, for purposes of workers

compensation the commission must be satisfied on several

points in order for a hernia to be found compensable. 

First, the occurrence of the hernia must have immediately

followed the alleged accident “as the result of sudden

effort, severe strain, or the application of force directly

to the abdominal wall.”  The Administrative Law Judge

reasoned that not only did the sensation that the claimant

described in his abdomen following his fall of September 7,

2008, prove that his hernia occurred immediately following

the incident, but the claimant’s excessive obesity played a

vital role in causing this condition.  More specifically,

the Administrative Law Judge found that the claimant, who

weighed at or above 287 pounds, was “flipped in the air and

landed on a concrete surface floor, after being struck from

behind by a pipe on forklift.”  While it is true that the
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claimant was morbidly obese at the time of his accident,

this broad assumption simply does not satisfy the

requirements of Ark. Code Ann. §11-9-523.  Other than his

own self-serving testimony, the claimant has offered no

clear proof of the exact mechanics of his fall or the amount

of force exerted when his shoulder connected with the floor. 

Nor have any of his treating physicians opined that the

claimant’s hernia was caused by an acute, work-related

accident.  Yet, the claimant would have us believe that

because he is a “very heavy person,” it naturally follows

that his hernia resulted from his fall at work.  As

previously mentioned, while it is well-known that obesity

can contribute to the advent of an umbilical hernia, it does

not necessarily follow that a fall by someone obese

automatically results in such a condition.  Because the

claimant waited several months before seeking medical

attention for his alleged, work-related injury, the record

is devoid of credible, objective medical proof to

substantiate that the claimant’s hernia resulted from his

fall of September 7, 2008.  Rather diagnostic testing

conducted at Regional Medical Center at Memphis in August of

2009, revealed no acute findings.  In addition, the claimant
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did not present to the emergency room at that time with

abdominal complaints.  Rather, the claimant reported only

that he hurt his left shoulder when he fell at work almost a

year earlier.  The claimant’s abdominal CT scan confirmed,

among other conditions, an umbilical hernia consisting of

fatty tissue, for which the claimant’s physician recommended

he be assessed for elective surgery following his discharge

from the hospital.  However, the claimant’s Discharge

Summary dated August 5, 2009, clearly indicates that the

claimant suffered from “no acute injury.”  Nor is there any

indication from these records that the claimant’s hernia was

symptomatic at that time. Thus, the claimant has failed to

satisfy the statutory requirement that he prove that the

occurrence of his hernia immediately followed his accident,

specifically as the result of the application of force

directly to the claimant’s abdominal wall.  Rather, the

weight of the credible evidence, to include the medical

records in this claim, shows that in the course of testing

for acute injuries associated with his fall of September,

2008, emergency medical staff discovered that the claimant

suffered from several chronic conditions, to include an

umbilical hernia.  And, while we acknowledge that the
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claimant reported that his physical distress following the

alleged occurrence of his hernia was such as to require the

attendance of a licensed physician within seventy-two (72)

hours after the occurrence, the undisputable fact remains

that the claimant did not seek medical treatment for almost

a year later.  In the meantime, the claimant continued to

work for the respondent-employer as much as possible. 

Furthermore, in contradiction to the claimant’s allegations,

the medical records do not support that the claimant’s

hernia-related symptoms are debilitating in the sense

anticipated by Ark. Code Ann. §11-9-523 (a)(5).  Therefore,

reasonable minds can safely conclude that had the claimant

suffered a hernia injury as anticipated by our statute,

clearly he would have not continued to work for the next 10

months, and he certainly would not have put off medical

treatment during that time for such a debilitating

condition.  This conclusion is supported by statements the

claimant made during the previous hearing concerning his

work during those months following his accident, as follows:

Well, this - - all this pain,
yeah. I don’t have nothing in
my body. I work everyday and I
have pain in my body, in my
legs, in my arms, my eyes.
Everything that hurt.
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Based on the above and foregoing, we find that the

claimant has failed to meet the statutory requirements of

A.C.A. § 11-9-523(a) to prove that his hernia was caused by

his work-related incident of September 7, 2008.  Therefore,

compensability of the claimant’s hernia must be denied and

the decision of the Administrative Law Judge is hereby

reversed.    

                               
                         A. WATSON BELL, Chairman

                                
               KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in
part.

CONCURRING AND DISSENTING OPINION

After my de novo review of the entire record,

I concur in part with, but must dissent, in part, from

the majority opinion.  I agree with the majority that

the respondents’ statute of limitations and res judicata

arguments are without merit.  I disagree with the

majority’s conclusion that the claimant’s hernia was not

compensable.

The claimant was injured on September 7, 2008,
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in a dramatic incident in which he was struck by a

forklift.  He was thrown in the air, to land hard on the

concrete floor, sufficiently to be knocked unconscious

for twenty minutes.  An umbilical hernia is a reasonable

and likely result of such an injury, and the fact that

the claimant was a very heavy man, (five feet seven

inches tall and 297 pounds) only reinforces this

conclusion.  

The claimant testified that he experienced

significant pain in his lower abdomen, and that despite

his fall and loss of consciousness, and despite his

requests for treatment, the claimant was not provided

medical care of any kind by his employer.  His

supervisor directed him to rest that day, and for the

rest of his employment, over several months, his

supervisor limited his work to non-strenuous jobs. 

In regard to the majority’s suggestion that

the claimant “would have us believe” that a hernia must

have occurred because of his weight, it is not necessary

for the majority to rely only upon the claimant’s

weight.  He fell hard enough to knock himself out.  He

landed on his shoulder and back.  Before the accident,
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he did not have pain in the area where he experienced

pain after the accident.  The claimant’s weight is

another factor to consider, but it is not the only

factor.  The facts that his employer limited his work to

non-strenuous activities that day and for ten or eleven

months thereafter and that his employer did not get him

medical attention that day and encouraged him not to see

a doctor only reinforce the conclusion that the claimant

experienced symptoms immediately and thereafter. 

As to the absence of proof of the amount of

force exerted when he hit the floor, the majority is

mistaken.  The claimant was struck with enough speed and

power to be thrown in the air and to be knocked

unconscious.  Force is dependent upon mass and

acceleration. (http://en.wikipedia.org/wiki/Force) 

While the record does not reveal a precise speed at

which the claimant was traveling at the time of his

fall, we do know that the claimant weighed 297 pounds, a

significant amount, and that, despite not landing on his

head, the force of the fall was sufficient to render him

unconscious for twenty minutes.  It does not take an

exact measurement of the acceleration of the fall to
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conclude that the claimant hit the ground very hard.  It

does not take speculation or conjecture to find that the

claimant struck the ground with sufficient force to

create a hernia.

It is interesting that the majority focuses on

the facts that the claimant “did not seek medical

attention for almost a year” and that he continued to

work for the employer, but the majority disregards the

claimant’s testimony that he had never had such pain

before the fall, that he told his employer he was

injured, that he needed treatment, that his employer

told him he would be fine and to rest, that his employer

told him not to go to the doctor, that his employer kept

him on non-strenuous duty for ten to eleven months after

his injury, and that once he saw a doctor, the employer

terminated him.  This opinion is - on the surface -

based upon a credibility determination but is actually

an invitation to the insurance and employer community to

deny treatment for an extended period, because the delay

will be held against the claimant without regard for the

respondents’ behavior.  The majority’s determination is

also a sign that, not only is the claimant’s testimony
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never uncontroverted, for the majority, it is also never

credible.

The claimant’s testimony was not contradicted

by any other witnesses.  In fact, the testimony of any

supervisory personnel was “noticeably absent,” as in the

case of Barnes v. Greenhead Farming Co., 101 Ark. App.

129, 132, 270 S.W.3d 873, ___ (2007).  In that case, the

Court of Appeals stated if the claimant had been

untruthful about his complaints of pain, the

respondents’ representatives could have testified and

controverted the testimony, but they did not.  The Court

stated that the absence of testimony by the respondents’

representatives, “raises the presumption that their

testimony would have been unfavorable” to the

respondents.  Barnes, at 133, citing Rutherford v.

Casey, 190 Ark. 79, 77 S.W.2d 58 (1934); National Life

Ins. Co. v. Brennecke, 195 Ark. 1088, 115 S.W.2d 855

(1938); Canal Ins. Co. v. Hall, 259 Ark. 797, 536 S.W.2d

702 (1976); APCO Oil Co. v. Stephens, 270 Ark. 715, 606

S.W.2d 134 (1980).

The majority found that the medical reports do

not support a causal relationship between the fall and
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the claimant’s hernia.  Yet, the claimant consistently

reported, throughout the medical records, that he had a

fall at work when complaining of his symptoms.  It is

true that the claimant waited eleven months to get

treatment.  It is also true that the claimant, with a

third grade education and a very limited ability to

speak English, had to defy the instruction of his

supervisor to get treatment and that he was terminated

thereafter.  From a financial standpoint, the claimant

had good reason to delay his treatment.  Not only did it

cost him his job, he had to finance his care himself, on

laborer’s wages and then on no wages. 

His hernia was observed on his first date of

treatment and subsequently thereafter.  Surgical repair

was recommended more than once.  The majority references

an August 5, 2009 notation that the claimant had no

acute injury.  Of course, after almost a year, none of

the claimant’s injuries arising out of the September

2008 work accident were new.  Later medical records

mention chronic conditions, including the hernia. 

Again, after a year’s delay in treatment, none of his

conditions were acute.
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I find the claimant’s testimony credible.  I

find it shameful that the Commission would reward the

behavior of the employer which took advantage of the

claimant’s trust and reliance.  I would have affirmed

the Administrative Law Judge’s well-reasoned opinion.

For the foregoing reasons, I concur in part

with, but must dissent, in part, from the majority

opinion.

                                
                         PHILIP A. HOOD, Commissioner


