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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G400253

QUINTON JACKSON,
EMPLOYEE                         CLAIMANT

ART CROWELL MASONRY CONSTRUCTION, INC.
EMPLOYER   RESPONDENT

AIG CLAIMS MANAGEMENT,
INSURANCE CARRIER/TPA           RESPONDENT 
     

OPINION FILED NOVEMBER 14, 2014

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE BRENT BABER,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE MELISSA WOOD,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of the

Administrative Law Judge filed July 18, 2014.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of the within
claim.

2.   The employee-employer-carrier relationship
               existed at all relevant times, including 
               January 24, 2014.
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3. This claim has been controverted in its
entirety.

4. I find that the aforementioned
stipulations agreed to by the parties are
reasonable and are hereby accepted as
fact.

5. I find that the claimant’s fall of January
2, 2014, was not substantially occasioned
by the use of marijuana.

6. I find that the claimant proved he
sustained compensable injuries to his left
wrist and ankle. The claimant failed to
prove by a preponderance of the evidence
that he sustained a compensable neck
injury.

7. I find that all of the medical treatment
of record was reasonably necessary for the
claimant’s injury.

           We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm and adopt the July 18,

2014, decision of the Administrative Law Judge,

including all findings of fact and conclusions of law
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therein, and adopt the opinion as the decision of the

Full Commission on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                      
                                                       
                        PHILIP A. HOOD, Commissioner
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Commissioner McKinney dissents.

DISSENTING OPINION

          I respectfully dissent from the majority

opinion affirming the administrative law judge’s finding

that the claimant’s accident and related left writs and

ankle injuries of January 2, 2014, were not

substantially occasioned by the use of marijuana.

          My carefully conducted de novo review of this

claim in its entirety reveals that the claimant has

failed to overcome the rebuttable presumption that his

use of marijuana substantially occasioned his accident

and resultant injuries.  Therefore, I must respectfully

dissent from the majority opinion.

          For anyone unfamiliar with masonry work, the

details surrounding the claimant’s accident can be

confusing.  One thing is perfectly clear in this claim;

however, the claimant tested positive for marijuana

metabolites in his system on January 2, 2014, the date

of his accident. 

          Pursuant to Ark. Code. Ann. § 11-9-102(4)(iv),

an injury which is substantially occasioned by the use

of alcohol, illegal drugs, or prescription drugs used in

contravention of a physician’s orders is not

compensable.  Every employee is deemed by his
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performance of services to have impliedly consented to

testing for any of these substances in his body, and the

presence of any of these substances creates a rebuttal

presumption that the injury or accident was

substantially occasioned by the use of alcohol, illegal

drugs, or prescription drugs used in contravention of a

physician’s order.  Ark. Code Ann. § 11-9-

102(4)(B)(iv)(a) (Supp. 2009). 

          Prior to the passage of Act 796 of 1993, it

was the employer’s burden to prove that an employee’s

accident was caused by intoxication or drug use. 

Express Human Resources III v. Terry, 61 Ark. App. 258,

968 S.W.2d 630 (1998).  However, Act 796 of 1993 shifted

this burden of proof by requiring the employee to prove

by a preponderance of the evidence that alcohol or drug

use did not substantially occasion the injury, if

alcohol or drugs were found in his body after an

accident. Id.  The Commission is required to determine

whether the claimant has met his burden of proof in

rebutting the presumption.  Weaver v. Whitaker Furniture

Co., 55 Ark. App. 400, 935 S.W.2d 584 (1996).  Moreover,

whether a rebuttable presumption is overcome by the

evidence is a question of fact for the Commission to

determine. Id.
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          It has long been held that testing positive

for marijuana metabolites is sufficient to establish a

rebuttable presumption that the employee’s injury was

substantially occasioned by the use of marijuana. 

Waldrip v. Graco Corp., 101 Ark. App. 101, 270 S.W.3d

891 (2007) citing, Wood v. West Tree Service, 70 Ark.

App. 29, 14 S.W.3d 883 (2000); see also, Flowers v.

Norman Oaks Constr. Co., 341 ark. 474, 17 S.W.3d 472

(2000).  The courts have also held that even a slight

amount of marijuana in an employee’s system is enough to

raise the rebuttable presumption and shift the burden of

proof to the claimant.  Flowers v. Norman Oaks Constr.

Co, supra.

          The record shows that a post-accident urine

sample was collected from the claimant for the purpose

of drug screening after he arrived for emergency

treatment at Tulane Medical Center on January 2, 2014. 

This drug screening revealed the presence of 304 ng/ml

marijuana metabolites in the claimant’s system, thus

triggering the statutory presumption that the claimant’s

accident was occasioned by the use of marijuana.

          The claimant testified that he has used

marijuana intermittently since he was ten years old. 

The record demonstrates that the claimant was forty-four
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years old at the time of the hearing.  Therefore, the

claimant admitted that he has used marijuana for over

thirty years.  Furthermore, the claimant testified that

he began using marijuana on a consistent basis at the

age of about fifteen or sixteen.  Thus, the claimant’s

drug use was well-established by the time of his January

2, 2014 accident. 

          The claimant admitted that he had last used

marijuana before his January 2, 2014, accident on the

evening of December 25, 2013, and that, given another

opportunity, he would use this drug again.  The claimant

denied having ever smoked marijuana while working, and

he specifically denied having smoked marijuana on

January 2, 2014.  The testimony of the claimant’s

witnesses, and even Ms. Crowell, for that fact, reflects

that no one witnessed the claimant using marijuana on

the morning prior to his accident, nor did the claimant

display any noticeable signs of impairment or

intoxication that day by appearance, odor, or behavior.

          The administrative law judge found that the

evidence demonstrated that the claimant was an

“exemplary worker with a strong work ethic” in spite of

his admitted marijuana use.  The administrative law

judge further found convincing the testimony of each
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1 The presence of 304 ng/ml marijuana metabolites was found  
     in the claimant’s system. It is well-known that the GMCS     
     confirmation cutoff is normally 15 ng/ml. 

witness in this claim, which essentially corroborated

the claimant’s testimony that no one had witnessed him

using marijuana on the day of the accident.  Moreover,

on the day of the accident, the claimant did not smell

like marijuana, and he did not appear to be in any

manner intoxicated or impaired.  In summary, the

administrative law judge found that, by all accounts,

the claimant acted and appeared normal on January 2,

2014, prior to his fall from the scaffolding. 

Furthermore, the administrative law judge noted that the

claimant’s quick and decisive response to Ms. Crowell’s

attempts to alert him about what was happening with the

scaffolding is not indicative of any impaired cognitive

and/motor function due to marijuana or any other drug

intoxication.  While all of the foregoing may be true,

this does not negate the fact that an excessive amount

of marijuana metabolites were present in the claimant’s

system at the time of his accident.1   

          The law judge found that there was

insufficient evidence to prove that the claimant removed

the bolts from the scaffold that fell prior to climbing

up that scaffold.  I agree.  The law judge further found
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credible the claimant’s testimony that he dismantled the

scaffold in his usual manner of performing this task. 

While the claimant may have been dismantling the

scaffolding the way he always did, this method was

clearly contrary to the way Ms. Crowell, the claimant’s

supervisor, explained that it should be done.  In

addition, the law judge found that the claimant credibly

testified that he had not dismantled scaffolding as a

regular part of his job duties since the late 1980's.  I

dispute this in that the claimant also offered testimony

that he dismantled scaffolding on a regular basis. 

Thus, the claimant offered conflicting testimony. 

Questions concerning the credibility of witnesses and

the weight to be given to their testimony are within the

exclusive province of the Commission.  Powers v. City of

Fayetteville, 97 Ark. App 251, 248 S.W.3d 516 (2007). 

Due to inconsistencies such as this in the claimant’s

testimony, I find that his testimony regarding his drug

use must be questioned, and that it is, therefore, not

credible.

          I agree that the claimant exercised “poor

judgement” and that “he did not take precautionary

actions to correct and/or consider the possible hazards

before beginning the dismantling process.”  I find,
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however, that the administrative law judge’s conclusion

that 1) the claimant’s poor judgement, 2) his failure to

take proper precautionary measures, and 3) his lack of

consideration of the consequences of his actions were

unrelated to his admitted marijuana use, is both

illogical and contradictory in that it is well known

that the use of marijuana produces each of these side

effects.

          The claimant admitted that he smoked marijuana

with his future in-laws at Christmas.  The claimant

further admitted that he and his fiancee went to Bourbon

Street and then to a casino on January 1, 2014.  Thus,

notwithstanding the claimant’s testimony that he did not

smoke marijuana on New Year’s Day, which I do not find

credible, he certainly had the opportunity to do so. 

Because the claimant has stated unequivocally that he

will use marijuana given another opportunity, I find the

claimant’s testimony concerning his marijuana use on or

before January 2, 2014, is not credible.  Moreover,

albeit the claimant’s regular job duties may not have

required that he dismantle scaffolding, the claimant

testified that he had dismantled the scaffolding on both

a recent and other jobs, and he explained that he had

“always been the one to end the job and take everything
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apart and have it ready to load on the truck.” 

Furthermore, the claimant was a seasoned craftsman with

supervisory experience.  Therefore, he understood proper

safety protocol.  Yet, the claimant failed to wear an

OSHA required safety vest while dismantling the scaffold

in question, which, in my opinion, goes well past using

poor judgement.  Rather, this reflects impaired

judgement.  Furthermore, the claimant admits that he has

used marijuana for over three decades.  Based on these

factors, logical minds would undoubtedly question what

normal behavior was for the claimant.  Thus, while

witnesses in this claim perhaps truly failed to notice a

difference in the claimant’s behavior on January 2,

2014, from any other day, and, even considering the fact

that each witness denied having witnessed the claimant

using marijuana on the day in question, this does not

necessarily mean that the claimant had not smoked

marijuana recently enough to impair his judgement.

          Based on the above and foregoing, I am not

persuaded that the claimant gave credible testimony

regarding when he last smoked marijuana prior to his

accident.  Moreover, I find that the claimant has failed

to prove by a preponderance of the evidence that his

admitted marijuana use did not substantially occasion
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the injury of January 2, 2014.  Therefore, I

respectfully dissent from the majority opinion in this

claim. 

_______________________________
                        KAREN H. McKINNEY, Commissioner


