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Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed January 6, 2014.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’
Compensation Commission has
jurisdiction of the within
claim.

2. The employee-employer-insurance carrier
relationship existed at all relevant
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times, including December 5, 2012.

3. I hereby accept the aforementioned
stipulations.

4. I find that the claimant is entitled to
temporary partial disability for the week
of January 15, 2013, through January 21,
2013. The claimant proved her entitlement
to temporary total disability benefits
from January 22, 2013, until January 23,
2013.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.
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IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in
part.

CONCURRING AND DISSENTING OPINION

After my de novo review of the record, I

concur in part with, but must dissent, in part, from the

majority opinion.  I agree that the claimant was

entitled to temporary partial disability from January 15

to 21, 2013, and temporary total disability from January

22 to 23, 2013, but I must dissent because I find that

she is entitled to more temporary benefits.

The claimant had a type of home health job in

which she provided household and personal care services

for the elderly, some of whom were wheelchair-bound. 

The claimant’s employment was unusual in that she would

contact the employer, and if the employer had an

assignment for her, she would either accept or reject
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that assignment.  The claimant injured her back on

December 5, 2012, while assisting a client in the

bathroom.  She was eventually released to work with a

ten-pound lifting restriction.  She was put back to work

within that restriction for two months.  When the

circumstances of that assignment changed, in mid-January

2013, so that she had to lift the client, she requested

to be and was removed from that job. 

After that change, the claimant was not

offered any work until May.  She accepted that

assignment, and she worked one day.  At that job, the

client instructed her that she could leave one hour

early.  The claimant called in and asked permission of

her employer to leave one hour early, which she

received.  She used the telephonic system to clock out

one hour early, but she did not correct the written time

log.  She was terminated on May 3, 2013, for falsifying

a document.

The claimant received no more job offers after

that time.  She filed and eventually received

unemployment benefits. During that time, she was

receiving injections and physical therapy.  She was not
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able to find a job within her restrictions. She found a

manufacturing job, but her physician would not release

her to full duty.  The claimant continued to have pain

in the middle of her back radiating down her right leg

to her toes. She had not been released to full duty. 

The claimant was treated by Dr. Burnett, who never told

her that he was releasing her to full duty.  Her

symptoms in February 2013 had not improved, and she

continued to have problems.  Sitting, standing, and

sleeping for a long time aggravated her pain, as did

lifting.  Dr. Crabtree was providing pain management for

her, which was helping.  Her mobility had improved “a

little bit,” but she remained unable to lift.

Before her injury, the claimant worked forty

hours per week, at $8.25 per hour.  After her injury,

between mid-January 2012, until May 3, 2013, she worked

just one day for five hours.

The claimant’s supervisor testified that she

attempted to contact the claimant between January and

April with work opportunities.  She called and sent a

text message on January 23, with no response.  She sent

a text message to her mother, with whom the claimant
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lived, on January 29, who said she had no minutes on her

phone and could not be reached.  On February 5, she left

a message with a man at her home, and she sent a text,

asking her to call.  She received no response.  On

February 7, the claimant called, saying that she had

been out of town and that her text service was available

again.  On that date, the supervisor offered the

claimant a twenty-four-hour shift within her

restrictions, which the claimant declined, because the

amount of pay would disqualify her for HUD housing.  The

next time the supervisor called was February 14, when

she offered the claimant a shift, which she declined,

because it did not pay enough to cover her bills.  On

February 25, the supervisor offered the claimant work,

which the claimant declined because that client had

previously used the “n word” in the claimant’s presence. 

The client’s promise not to do it again was insufficient

to change the claimant’s mind.  On February 26, the

claimant declined work for no reported reason.  On March

5, she reported that she had been to the hospital for a

stomach problem and could not continue a shift.  She

worked eight hours on March 31, and perhaps a couple
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more shifts.  

The claimant sought temporary disability

benefits which would be barred under 11-9-526 if she

unreasonably refused an actual offer of suitable

employment.  The evidence shows that the claimant was

offered work which she refused on February 7, 14, and

26, 2013.  The claimant’s refusal, on February 25,  to

work for a client who used a highly charged racial

epithet in her presence was reasonable.   The evidence

does not show that there was suitable employment

available and offered to the claimant other than on

March 31.  The evidence only shows that the claimant

refused employment on three days, and otherwise, her

reduction in wages was due to a lack of suitable

employment within her restrictions, caused by the

claimants’ injury.  There was no continuous offer of

suitable employment after January 23. 

The claimant received sporadic offers of

employment which she only refused three times, and then

received no offer after May.  I note that the claimant

was terminated for “falsifying documents” in May.  The

claimant testified that she was released by her client,
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and that she called and received permission to leave

from her employer.  She also called the telephonic time

clock system to clock out.  The reason for termination

was given as falsifying documents, because she failed to

correct the written log.  However, the supervisor

testified that the client called and stated that she did

not release the claimant that day.  It appears to me

that if the claimant lied about this in the telephone

conversation, then that is why she would be terminated,

and not the flimsy reason of failing to correct a paper

log after calling a supervisor to report leaving early

and using a system to log in her time.  

I find that the claimant’s termination was not

based upon a reasonable cause, and that because she

remains within her healing period and unable to work,

she is entitled to the temporary disability benefits she

seeks.

For the foregoing reasons, I concur in part

with, and dissent, in part, from the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


