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OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed June 3, 2014.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The claimant has failed to
prove by a preponderance of the
evidence that he sustained a
compensable injury to his right
shoulder on January 26, 2013. I
do not find that the claimant’s
pre-existing condition was
asymptomatic prior to January
26, 2013. His condition was not
aggravated and made symptomatic
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by the incident on January 26,
2103. Therefore, I cannot find
that the incident on January
26, 2013 was the major cause of
the claimant’s disability and
need for treatment. Indeed,
while there are many objective
medical findings in this
matter, none of them present a
causal connection between the
claimant's disability and need
for treatment and the incident
that occurred on January 26,
2013.

 
2. Having found that the claimant did not

suffer a compensable right shoulder
injury on January 26, 2013, the issues of
TTD and entitlement to medical benefits
are moot.

3. The claimant’s attorney is not entitled
to an attorney fee based on the above
findings.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the
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Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record, I

dissent from the majority opinion. I would award medical

and indemnity benefits for his right shoulder injury.

The question here is causation. The claimant

had pre-existing shoulder issues, but there is no

evidence that the claimant needed or had medical

treatment of his shoulder between November 11, 2011 and

January 26, 2013. Further, in October 2011 the claimant

reported improvement with some pain, but in November

2011, he reported improvement, without qualification. 
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Dr. Bylak opined that the claimant’s 2010

symptoms could have been caused by a rotator cuff tear,

but he also opined on September 3, 2013 and in

deposition that the appearance and condition of the

claimant’s biceps was such to preclude a finding that

the tear existed since 2010. He explained that in the

instance of an acute tear (less than three months old),

the biceps muscle could be reattached, but that atrophy

and contracture would prevent re-attachment in the case

of a 2010 tear being repaired in 2013. 

The claimant’s reporting is consistent with

his report to Dr. Bylak. There was some inconsistency in

Dr. Collins’ report which does not defeat his

credibility, because he has consistently reported his

injury as occurring when he reached across his body to

grab a wire to get a tag from it, before his visit to

Dr. Collins and afterward. Dr. Collins’ report is an

aberration which gives incomplete information but does

not contradict his testimony. The claimant noted that he

and Dr. Collins had some difficulty communicating at the

appointment.

In this claim, there is a pre-existing

condition in the form of degenerative joint disease and
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some internal damage in the shoulder, including partial

tears, but the claimant was able to go without treatment

and without limitation for more than a year before the

injury. He consistently reported the injury to his

employer, in report forms and to Dr. Bylak, as well as

in his testimony. The records of Dr. Collins do not

contradict his reports, are not factually specific, and

reflect a broad statement of his injury. The claimant

experienced a specific moment at which time he developed

severe pain and limitations of motion, and at which time

he reported an injury and sought treatment. 

A causal connection between the claimant’s

right shoulder injury and the work incident on January

26, 2013, is established by substantial evidence. The

evidence fully contradicts the Administrative Law

Judge’s conclusion, adopted by the majority, that the

claimant remained symptomatic throughout 2011, 2012 and

2013 before his injury. There is no evidence to suggest

that the claimant had the type of pain or limitation

prior to the date of injury.

I would award the claimant the medical

treatment of record as well as temporary total

disability benefits.
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For the foregoing reasons, I dissent from the

majority opinion.

                                   
PHILIP A. HOOD, Commissioner


