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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F701339

KENNY HOLLOWAY,
EMPLOYEE                                   CLAIMANT

ACE MECHANICAL, INC.
EMPLOYER                                   RESPONDENT #1 

FIRSTCOMP INS. CO.,
INSURANCE CARRIER/TPA                      RESPONDENT #1

DEATH AND PERMANENT TOTAL DISABILITY       RESPONDENT #2
TRUST FUND   

OPINION FILED SEPTEMBER 8, 2014

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EDDIE H. WALKER,
JR., Attorney at Law, Fort Smith, Arkansas.

Respondent #1 represented by the HONORABLE RANDY P.
MURPHY, Attorney at Law, Little Rock, Arkansas.

Respondent #2 represented by the HONORABLE CHRISTY KING,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of the

Administrative Law Judge filed May 27, 2014.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:
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1.   The stipulations agreed to by the parties 
               at the pre-hearing conference conducted   
               on January 8, 2014, and contained in a    
               pre-hearing order filed January 10, 2014, 
               are hereby accepted as fact.
          2.   The claimant has proven by a              
               preponderance of the evidence that he is  
               entitled to additional medical treatment  
               in the form of pain management with Dr.   
               Adam Sewell as it is reasonable and       
               necessary.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm and adopt the May 27,

2014, decision of the Administrative Law Judge,

including all findings of fact and conclusions of law

therein, and adopt the opinion as the decision of the

Full Commission on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).
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Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

 
                                                       
                        PHILIP A. HOOD, Commissioner
 
                        
Commissioner McKinney dissents.

DISSENTING OPINION

         I must respectfully dissent from the majority's

opinion finding that the claimant proved entitlement to

additional medical treatment in the form of pain

management services with Dr. Adam Sewell.  My carefully

conducted de novo review of this claim in its entirety

reveals that the claimant has failed to show that

additional medical treatment in the form of pain
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management services is reasonably necessary for the

treatment of his compensable back injury. 

         This claim is not complicated.  The claimant

sustained a compensable back injury on January 23, 2007

that left him permanently and totally disabled.

         The claimant’s first medical treatment

following this injury was with his primary care

physician, Dr. Michael Westbrook in Ozark.  Thereafter,

the claimant was referred to Dr. Wayne Bruffett, who

ultimately performed an interbody fusion and

transforaminal decompression procedure for a foraminal-

extraforaminal left-sided disc herniation at L3-4.  On

July 30, 2007, Dr. Bruffett opined that the claimant had

reached maximum medical improvement for his compensable

back injury, and he assigned the claimant with 12

percent permanent physical impairment to the body as a

whole.  Dr. Bruffett referred the claimant for a

functional capacity evaluation which showed that he gave

a reliable effort.  On August 20, 2007, Dr. Bruffett

released the claimant from his care on a per-as-needed

basis. 

         A letter from claimant’s counsel dated April

12, 2013, reflects that the claimant sought

reimbursement from the respondent carrier for $42.95.    

In a subsequent letter dated August 21, 2013, claimant’s



Holloway - F701339 5

counsel referred to this payment as reimbursement for

“out of pocket” expenses.  In addition, claimant’s

counsel noted that the respondent carrier had authorized

a one-time return visit to Dr. Westbrook for a current

medical assessment.  

         The claimant responded to questioning during

the hearing of February 27, 2014, regarding his

treatment with Dr. Westbrook after his release by Dr.

Bruffett, as follows:

         Q. And did you return to Dr. Westbrook after
         Dr. Bruffett released you for some follow-up
         care?

         A. That is what I was advised to do, yes.

         In further testimony, the claimant agreed that

he returned to Dr. Westbrook in 2013, after the

resolution of whether the respondent carrier would pay

for Dr. Westbrook’s services.  With regard to his

current symptoms, the claimant stated that he still

experiences “neuropathy” in his left leg from his knee

down, but that it is well controlled with gabapentine

and Lyrica.  The claimant stated that his back “never

quits hurting.”  The claimant agreed that on September

10, 2013, Dr. Westbrook diagnosed him with failed back

syndrome and recommended pain management.  

         On cross-examination, the claimant admitted

that he has drawn permanent and total disability
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benefits from 2007.  The claimant further agreed that it

had been over two years since he had sought medical

treatment for his back from any physician prior to his

September, 2013, appointment with Dr. Westbrook.  The

claimant agreed that he receives Social Security

Disability benefits in addition to his workers’

compensation benefits, which makes him Medicare

eligible.

         When asked if he had been in pain during that

time he had not sought medical treatment for his back,

the claimant responded, “You bet.”  He further stated

that he had taken pain medication that he got from

friends.  The claimant stated that these medications

included oxycodone and hydrocodone, and that he had

taken said same every day for pain.  The claimant stated

that Dr. Westbrook does not prescribe narcotic

medications, nor does he provide long-term pain

management.  The claimant testified that he returned to

Dr. Westbrook in 2013 because he “would like to get some

help.”  The claimant admitted that, of the medications

he was actually prescribed, he currently only takes

gabapentine, and that he gets it from a friend.  The

claimant testified that hydrocodone and oxycodone do not

fully relieve his pain.  “It just gets it to where I can

sleep,” he added. Finally, the claimant agreed that Dr.
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Westbrook had diagnosed him in September of 2013, with

failed back syndrome, as opposed to failed back surgery.

         The claimant stated that his reason for failing

to seek medical treatment after his release by Dr.

Bruffett until September of 2013 was because he got  

tired of “taking money out of my billfold and paying     

the doctors.”  The claimant openly admitted that he has  

self-medicated with drugs that he gets from friends      

since his release by Dr. Bruffett.  I note that a      

review of the medical report generated by Dr. Westbrook  

on September 10, 2013, does reflect that Dr. Westbrook   

diagnosed the claimant with failed back syndrome, and    

he did refer the claimant for pain management.           

However, this report reflects no clinical findings to    

support this recommendation.  Rather, the report simply  

notes that the claimant was injured in 2007, when he     

fell off a trailer at work, and that he was being seen   

in order to “discuss [treatment] options for these       

injuries - pain left knee & back.” 

         It is well-settled that questions concerning

the credibility of witnesses and the weight to be given

to their testimony are within the exclusive province of  

the Commission.  Powers v. City of Fayetteville, 97      

Ark. App 251, 248 S.W.3d 516 (2007). While I do not      

completely discredit the claimant’s credibility due to   



Holloway - F701339 8

his admission of having self-medicated for so long, I    

question why the claimant would self-medicate for an     

extended period of time with narcotic medications that   

were not prescribed to him, then seek legitimate    

medical treatment for the same symptoms when such        

treatment was available at all relevant times.  The      

claimant received indemnity benefits during this time,   

he was released by Dr. Bruffett to return as needed, he  

received Social Security benefits, he was Medicare       

eligible, and he stated that his pain never subsided.    

Thus, it defies logic that the claimant would not        

follow proper workers’ compensation protocol in order    

to receive the pain management that he claims he now    

needs and has needed from the time he was released by    

Dr. Bruffett.  Since the record fails to give an         

adequate explanation for this, we would have to resort   

to speculation in order to ascertain why.  This we can   

not do.  In conclusion, the medical records fail to      

reflect the clinical basis for Dr. Westbrook’s      

recommendation that the claimant seek pain management    

treatment.  Therefore, the claimant has failed to prove  

that this proposed medical treatment is reasonably      

necessary for the treatment of his compensable injury,   

and this treatment must be denied.   Accordingly, I      
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respectfully dissent from the majority's opinion.      

 

                                                        
                         KAREN H. McKINNEY, Commissioner


