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OPINION AND ORDER

The respondents appeal an administrative law judge’s

opinion filed October 18, 2013.  The administrative law

judge found that the claimant sustained a compensable low

back and right knee injury.  The administrative law judge

found that the claimant proved he was entitled to additional

medical benefits and temporary partial disability benefits. 

After reviewing the entire record de novo, the Full

Commission finds that the claimant proved he sustained a
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compensable back injury but not a compensable right knee

injury.  We find that the claimant did not prove he was

entitled to temporary partial disability benefits.  

I.  HISTORY

LaMark Hobbs, age 60, testified that he had been

employed with the Arkansas State Highway & Transportation

Department since 2001.  Mr. Hobbs testified that he was a

bridge inspector and that his work required use of a nuclear

gauge which weighed approximately 70 to 80 pounds.  The

claimant testified that he also made cylinders and cut cores

for asphalt.  The parties stipulated that the employment

relationship existed on or about October 3, 2011.  The

claimant testified on direct examination:

Q.  What were you supposed to do that day as far
as work?

A.  Go to the job and inspect whatever they was
doing....

Q.  How did you determine that you needed this
density gauge that day?

A.  They was hauling compactment (sic)
equipment....I had to take a density before they
could put another lift on.  So I went back to the
office to get the density gauge....and I pulled
the gauge across the floor outside....

Q.  What kind of vehicle were you driving?
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A.  A Ford F150.  And it’s a little taller than
most vehicles....The truck was too tall for that
gauge....I start trying to lift it up and I got
it, you know, part of the way up but it just came
back and I was trying just I guess reflexes, stop
it from hitting the ground because of the
radioactive material in it.  And it just hurt my
back and fell on my leg.  Or, else, maybe it
didn’t fall on it.  I just stuck it under there
from reflex trying to keep it from hitting.  

Q.  What kind of pain or problems did you feel
right after this happened?

A.  My back and I couldn’t really tell that my leg
was hurting I guess because my back was
hurting....

Q.  What did you do next as far as the gauge?

A.  I went and got a chair and, you know, got it
in the chair.  Then kind of stood it up and then
pushed it into the truck.

The claimant testified that he reported the accident to

the respondents.  The record indicates that the respondent-

employer directed the claimant to treat with Dr. Peter Go at

Delta Memorial Hospital.  An x-ray of the claimant’s back

was done at Delta Memorial on October 4, 2011, with the

following findings: “Normal curvature, disk spaces, and

vertebral bodies.  No fracture, osseous destruction or

degenerative disease.  IMPRESSION: Negative study.”  Dr. Go

reported on October 4, 2011:

PROBLEM: Back pain....He has a lot of back pain on
the lumbar, right side, facet area, which is
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tender.  He is ambulatory and walked into the
clinic.  He has had this pain on and off.  He has
had knee surgery in the past....On the x-ray of
the lumbosacral I cannot see any significant
findings....

TREATMENT PLAN: I will start sending him to
physical therapy or to the chiropractor for
further treatment..... 

Dr. Go diagnosed “Right lumbar L4 facet pain with

radiation to the right thigh.  No neurological deficit.”  An

accompanying form in Dr. Go’s clinic dated October 4, 2011

indicated that the claimant’s insurance was “WC.”  A

handwritten note appeared to indicate that the claimant

complained of low back pain as the result of “lift - gauge.”

On October 13, 2011, Dr. Go answered a questionnaire

forwarded to him by the respondent-carrier and checked a

space beside the sentence, “I did not palpate/observe muscle

spasms.”  Dr. Go appeared to write that the “Other Objective

Finding” was “LBP w/lumbar & facet tenderness.”    

The claimant testified that Dr. Go referred him to a

chiropractor, Dr. Alexander Rejistre.  Dr. Rejistre examined

the claimant on October 13, 2011:

Mr. Hobbs enters our clinic for Chiropractic
consultation and examination for low back pain in
which he states he hurt himself on the job
10/03/11.  Currently, Mr. Hobbs is complaining of
constant radiculitis, and paresthesia from right
L5-S1 region into rt. gluteus, rt. hamstring, and
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rt. popliteal fossa with intermittent 
insidious onset of same sensations into right
ankle....Mr. Hobbs states his activities of daily
living are mildly hindered at this time....

EDEMA: Palpated at: L5-S1 bilateral lamina pedicle
junctions....On palpatory examination on Mr.
Hobbs, there is mild edema palpated along
bilateral L5-S1 iliolumbar region right side, with
moderate tenderness and exacerbate (sic) upon
palpation of Rt. L5-S1 vertebral level joint,
right piriformis muscle, right hamstring muscle
and right popliteal fossa.  

Dr. Rejistre recommended the following: “Mr. Hobbs to

follow-up with Primary Care Physician and Orthopedic

Physician recommendation with a MRI film with and without

contrast after 12 visits if patient has not improved 80-90%

with pain and discomfort after initial care plan is

completed.”  The claimant testified that he would schedule

chiropractic treatment with Dr. Rejistre to take place

“during lunch hour” or “I would take sick time or vacation

time.”    

Dr. Rejistre reported on October 18, 2011, “Mr. Hobbs

states that he has difficulty sleeping at night because of

pain....Patient states that the right knee tends to want to

give out on him while walking or standing after 5-10 minutes

with insidious onset.  Patient also states that driving

prolonged periods of time is affecting his low back
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discomfort....PLAN: Chiropractic Manipulation as needed,

moist heat, intersegmental traction, electrical stimulation,

and lumbar traction.”    

The record includes a Return To Work And Work

Limitation Disability Form, dated October 20, 2011.  The

Return To Work form indicated that the claimant was employed

with the respondents as an Aide II and the claimant’s work

was described as follows: “Inspection basically overseeing

high (sic) maintenance workers are using proper concrete and

patient uses a nuclear density gague (sic) to check

compaction of ground & concrete.”  It was indicated on the

Return To Work form that the claimant was able to resume his

regular full-time work: “The patient is not total disable

(sic) at this time.  Mr. Hobbs can perform up to 98% of his

job duty.”

The claimant testified regarding the effect of

chiropractic treatment, “The pain in the back wasn’t as bad

but seemed like when the pain in the back kind of went away,

my leg started hurting worse.”  Dr. Rejistre reported on

December 1, 2011, “On palpatory examination on Mr. Hobbs,

there is mild spasm palpated on right lamina pedicle

junctions of L5-S1 lamina pedicle junctions, with mild to
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moderate tenderness upon palpation.  Tenderness upon

palpation of right piriformis muscle, right popliteal fossa

right calf muscle and right lateral posterior lateral

malleolus....Mr. Hobbs to follow-up with Primary Care

Physician and Orthopedic Physician recommendation with MRI

film without contrast of Lumbar spine.”  

Dr. John R. Russell saw the claimant at Lake Village

Clinic on October 29, 2012 and noted, “Knee swells after

playing tennis ... Played tennis in college and has resumed,

played ‘real hard’ and the knees started swelling.”  Dr.

Russell assessed “Knee Pain.”  

The claimant followed up with Dr. Russell on January 8,

2013: “Dr. Go had scheduled him for a MRI and he was seeing

a chiropractor, Dr. Rejistre.  Then Dr. Go left and the

patient just decided to not f/u with it.  Now when he plays

tennis his knee swells.  He now is ready for MRI of back and

knee....He reports he has had an X-ray of his back, but not

his knee.”  Dr. Russell’s assessment included “Sciatica” and

“Knee Pain.”  

An MRI of the claimant’s right knee was taken on

January 11, 2013:
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Normal position of the patella.  Normal patellar
cartilage.  No patellofemoral degeneration.  No
soft tissue edema or popliteal cyst.  
The quadriceps and patella tendons were normal. 
The cruciate and collateral ligaments were intact. 
No joint effusion and no abnormal bone signal.  A
well-defined linear tear is present in the
posterior horn of the medial meniscus.  There
were no other abnormalities.  
Impression: linear tear, posterior horn of the
medial meniscus.  

Dr. Russell noted on January 11, 2013, “MRI of LS spine

showed a possible small radial tear of the disk annulus at

L4-L5.”  

Dr. Russell stated on March 20, 2013, “I explained I

feel he needs to see an orthopedist and will most likely

need arthroscopic repair.  Since this is a workman’s comp

issue I printed the MRI report for him to present to his

company.”  Dr. Russell diagnosed “Knee, internal

derangement.”    

A pre-hearing order was filed on May 7, 2013.  The

claimant contended that he “injured his back and right knee

while attempting to lift an 80-pound nuclear gauge into the

back of a Ford F-150 when he felt sharp pain in his back. 

The claimant then placed his knee under the gauge in order

to keep the equipment from falling.  Afterwards, he felt

intense pain in his back as well as pain in his right knee. 
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He reported this injury to Karen Davis, office tech, and

Thomas Dryer, his supervisor.  The claimant sought treatment

from his family doctor, Dr. Peter Go, who referred him to a

chiropractor, Dr. Rejistre, Sr., who noted edema and

tenderness at the L5-S1 region with muscle spasms.  He

recommended the claimant see an orthopedist and have MRI

scans performed.  Dr. Russell then saw the claimant and

ordered that MRI scans be performed.  The claimant’s lumbar

MRI showed a tear at L4-5 and the right knee showed a tear

in the posterior horn of the meniscus.  He has referred the

claimant to an orthopedist for possible surgery.  During

this time period, the claimant was having to take off work

to attend the various medical appointments for which he is

entitled to temporary total disability or in the

alternative, temporary partial disability.  It is the

claimant’s contention that he properly reported his injury,

that he has objective measurable findings to support his

work-related injuries, that he is entitled to reasonably

necessary medical treatment as recommended by Dr. Russell,

medical mileage, prescription reimbursements and an

attorney’s fee on the controverted indemnity.”
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The parties stipulated that the respondents “have

controverted this claim in its entirety.”  The respondents

contended that the claimant “has no objective findings

related to a work injury, cannot prove by a preponderance of

the credible evidence that he sustained a compensable injury

on October 3, 2011; that alternatively, if he did, there is

no evidence that he has been required to miss any work by

any treating physician as a result of a low back injury.”  

The parties agreed to litigate the following issues:

1.  Compensability of the claimant’s alleged  
          October 3, 2011 injury.

2.  If found compensable, the claimant’s
     entitlement to medical benefits, temporary total

disability benefits, mileage, and prescriptions.
3.  Controversion and attorney’s fees.  
4.  All other issues are reserved.

On May 21, 2013, Dr. Russell filled out a questionnaire

mailed to him by the claimant’s attorney.  Dr. Russell

opined, among other things, that the “linear tear in the

posterior horn of the medial meniscus” was caused by the

claimant “placing his right knee under an 80 pound piece of

equipment to keep it from falling ... based upon his

history.”  Dr. Russell wrote that the claimant should not be

off work but should be restricted, “No heavy work with
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legs....Can mainly just walk at this time.  Cannot do any

physical activities without pain.”        

After a hearing, an administrative law judge filed an

opinion on October 18, 2013.  The administrative law judge

found that the claimant sustained a compensable low back and

right knee injury.  The administrative law judge awarded

medical benefits and temporary partial disability benefits.  

The respondents appeal to the Full Commission.

II.  ADJUDICATION

A.  Compensability

Act 796 of 1993, as codified at Ark. Code Ann. §11-9-   
     102(4)(Repl. 2002) provides:

(A) “Compensable injury” means:
(i) An accidental injury causing internal or
external physical harm to the body ...
arising out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is “accidental”
only if it is caused by a specific incident and is
identifiable by time and place of occurrence[.]

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code Ann.

§11-9-102(4)(D)(Repl. 2002).  “Objective findings” are those

findings which cannot come under the voluntary control of

the patient.  Ark. Code Ann. §11-9-102(16)(A)(i)(Repl.

2002).  
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The employee has the burden of proving by a

preponderance of the evidence that he sustained a

compensable injury.  Ark. Code Ann. §11-9-102(4)(E)(i)(Repl.

2002).  Preponderance of the evidence means the evidence

having greater weight or convincing force.  Metropolitan

Nat’l Bank v. La Sher Oil Co., 81 Ark. App. 209, 101 S.W.3d

252 (2003).

In the present matter, an administrative law judge

found that “the claimant sustained a compensable low back

and right knee injury.”  The Full Commission finds that the

claimant proved by a preponderance of the evidence that he

sustained a compensable back injury, but that the claimant

did not prove by a preponderance of the evidence that he

sustained a compensable right knee injury.  The parties

stipulated that the employment relationship existed on

October 3, 2011.  The claimant testified that he injured his

back while lifting a nuclear density gauge into the back of

a truck.  The claimant testified that the gauge, weighing

approximately 70 pounds, “hurt my back and fell on my

leg....I couldn’t really tell that my leg was hurting I

guess because my back was hurting.”  
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After the claimant reported the accident, the

respondents directed the claimant to treat with Dr. Go

beginning October 4, 2011.  Dr. Go reported that the

claimant was suffering from pain in his back.  Dr. Go did

not report any symptoms related to the claimant’s right

knee, or that the claimant had injured his knee in the

accident.  Dr. Go diagnosed “Right lumbar L4 facet pain with

radiation to the right thigh.”  Dr. Go referred the claimant

for chiropractic treatment with Dr. Rejistre.  Dr. Registre

did not report any symptoms related to a right knee injury. 

Dr. Registre noted that he palpated edema in the area of the

claimant’s lumbar spine.  Dr. Registre noted on October 18,

2011 that the claimant’s right knee was “giving out.”  Dr.

Registre did not report that the claimant injured his right

knee on October 3, 2011.  Dr. Russell reported in October

2012 that the claimant’s knee was swelling as a result of

playing tennis.  Dr. Russell did not state that the claimant

injured his right knee on October 3, 2011.  The evidence

does not demonstrate that Dr. Russell’s assessment of “knee

pain” on October 29, 2012 was causally related to the

October 3, 2011 accidental injury.
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The Full Commission finds that the claimant proved by a

preponderance of the evidence that he sustained a

compensable injury to his back.  We find that the claimant

proved that he sustained an accidental injury causing

physical harm to his back.  The claimant proved that the

accidental injury arose out of and in the course of

employment and required medical services.  The injury was

caused by a specific incident and was identifiable by time

and place of occurrence on October 3, 2011.  The claimant

established a compensable injury by medical evidence

supported by objective findings, namely, Dr. Registre’s

report of edema and spasm in the claimant’s low back.  The

Full Commission finds that the Dr. Registre’s notation of

edema and spasm in the claimant’s back was causally related

to the October 3, 2011 accidental injury.  

The claimant did not prove by a preponderance of the

evidence that he sustained a compensable injury to his right

knee.  The evidence does not demonstrate that the claimant

sustained an accidental injury causing physical harm to his

right knee.  The claimant did not prove that he sustained an

injury to his right knee which arose out of and in the

course of employment or required medical services.  The
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claimant did not prove that he sustained an injury to his

right knee which was caused by a specific incident or was

identifiable by time and place of occurrence.  The Full

Commission recognizes Dr. Russell’s May 13, 2013

questionnaire response wherein he stated that the “linear

tear in the posterior horn of the medial meniscus” was

caused by the claimant “placing his right knee under an 80

pound piece of equipment to keep it from falling ... based

upon his history.”  It is within the Commission’s province

to weigh all of the medical evidence and to determine what

is most credible.  Minnesota Mining & Mfg. v. Baker, 337

Ark. 94, 989 S.W.2d 151 (1999).  The Commission has the

authority to accept or reject a medical opinion and the

authority to determine its probative value.  Poulan Weed

Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002). 

In the present matter, the evidence of record does not

corroborate Dr. Russell’s opinion that the October 3, 2011

accidental injury caused an internal linear tear in the

claimant’s right knee.  The evidence of record does not

demonstrate that the claimant sustained a compensable injury

to his right knee on October 3, 2011.  The record does not

show that the “linear tear” in the claimant’s knee reported
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on January 11, 2013 was causally related to the October 3,

2011 accidental injury.    

B.  Temporary Disability

Temporary total disability is that period within the

healing period in which the employee suffers a total

incapacity to earn wages, whereas temporary partial

disability is that period within the healing period in which

the employee suffers only a decrease in his capacity to earn

the wages he was receiving at the time of the injury.  Ark.

State Hwy. Dept. v. Breshears, 272 Ark. 244. 613 S.W.2d 392

(1981).  “Healing period” means “that period for healing of

an injury resulting from an accident.”  Ark. Code Ann. §11-

9-102(12)(Repl. 2012).  The healing period is that period

for healing of the injury which continues until the employee

is as far restored as the permanent character of the injury

will permit.  Arkansas Highway & Transp. Dep’t v.

McWilliams, 41 Ark. App. 1, 846 S.W.2d 670 (1993).  If the

underlying condition causing the disability has become more

stable and nothing further in the way of treatment will

improve that condition, the healing period has ended.  Id. 

The healing period has not ended so long as treatment is

administered for the healing and alleviation of the
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condition.  J. A. Riggs Tractor Co. v. Etzkorn, 30 Ark. App.

200, 785 S.W.2d 51 (1990).  The determination of when the

healing period has ended is a question of fact for the

Commission.  Mad Butcher, Inc. v. Parker, 4 Ark. App. 124,

628 S.W.2d 582 (1982).  The persistence of pain is not

sufficient in itself to extend an employee’s healing period. 

Id.  Temporary disability cannot be awarded after the

healing period has ended.  Elk Roofing Co. v. Pinson, 22

Ark. App. 191, 737 S.W.2d 661 (1987).

An administrative law judge found in the present

matter, “6.  The claimant has established by a preponderance

of the evidence that he is entitled to temporary partial

disability benefits.”  The Full Commission does not affirm

this finding.  We have found that the claimant proved he

sustained a compensable injury to his back on October 3,

2011.  Whether or not the claimant remains within a healing

period for his compensable injury, the evidence does not

demonstrate that the claimant suffered a decrease in his

wage-earning capacity at any time on or after October 3,

2011.  Dr. Go and Dr. Rejistre treated the claimant

conservatively, but neither treating physician opined that

the claimant was unable to return to work for the
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respondents.  It was specifically indicated on a Return To

Work And Work Limitation Disability Form dated October 20,

2011 that the claimant was able to perform his full-time

work duties for the respondents.  Dr. Russell assigned work

restrictions beginning May 21, 2013, but there was no

testimony by the claimant or other evidence indicating that

the claimant was not able to return to work.  

Based on our de novo review of the entire record, the

Full Commission finds that the claimant proved by a

preponderance of the evidence that he sustained a

compensable injury to his back.  The claimant did not prove

by a preponderance of the evidence that he sustained a

compensable injury to his right knee.  The claimant proved

that the medical treatment of record for his back was

reasonably necessary in accordance with Ark. Code Ann. §11-

9-508(a)(Repl. 2002).  The claimant did not prove that he

was entitled to temporary partial disability benefits.  For

prevailing in part on appeal, the claimant’s attorney is

entitled to a fee of five hundred dollars ($500), pursuant

to Ark. Code Ann. §11-9-715(b)(Repl. 2002).      
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IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in part.

CONCURRING AND DISSENTING OPINION

         After my de novo review of the entire record, I

concur in part with, but must respectfully dissent, in part,

from the majority opinion.  I agree with the majority that

the claimant proved that he sustained a compensable back

injury.  I disagree with its conclusions regarding the

compensability of his right knee injury and as well as his

entitlement to temporary partial disability benefits.

         The claimant had no history of right knee problems. 

On October 3, 2011, the claimant was lifting an 80-pound

tool into a pickup truck bed.  It slipped, and he caught it. 

The tool hit his right leg, causing an abrasion.  He felt

immediate pain in his low back and right knee, although the
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back pain was more significant.  He reported the injuries to

two people who were in the office at the time of the injury.

         The claimant went to Dr. Go on October 4, 2011,

with back pain with pain into his right leg, which he

related to lifting the tool.  Dr. Go also noted that the

claimant had back pain radiating into his right leg and sent

him to Dr. Rejistre.

         On October 6, 2011, the claimant had a letter that

the claim was denied.

         The claimant saw Dr. Rejistre on October 13, 2011,

with low back pain radiating into his right leg, all the way

to the ankle.  On October 18, 2011, Dr. Rejistre noted that

the claimant was having a “giving way” of his knee.  The

claimant explained that he had pain in his knee, and that as

he walked, his knee would “give way.”  He would catch

himself and continue, until his knee gave way again.  The

chiropractic treatment helped to reduce his back pain, but

as his back pain eased, his knee pain increased.  His knee

had been hurting since the accident, but it worsened with

time.

         On October 20, 2011, someone, possibly Dr. Go,

completed a “return to work and work limitation disability
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form” which stated that the claimant was injured on October

3, 2011, while lifting some equipment and that he could do

all his duties, except that he was to limit his stooping,

kneeling, and repeated bending, and to not climb at all. 

         On December 21, 2011, Dr. Go noted that the

claimant had pain in his right leg.

         Dr. Go gave the claimant some medicine, because the

scrape on his right leg, where the gauge hit him, was not

healing well.  The claimant had an allergic reaction to the

medication. This is consistent with the January 2012 note by

Dr. Go that the claimant had a rash using Bactrim.

         The claimant tried to exercise by hitting tennis

balls, in 2012, in order to help manage his blood sugar.  He

played alone, walking to the court and hitting tennis balls. 

This was not aggressive exercise.  The claimant chose

tennis, because he had played tennis for years, and it was

something he had the skills to do.  The walking was the

exercise.  He did not think it would put a severe strain on

his knee.  His knee was not the same after his injury.  He

had swelling in his knee.  The claimant had never had

problems or swelling in his knee before the accident.  He

had swelling in his knee after walking or having too much
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weight on it, ever since three days after the accident to

the date of the hearing.  He had pain since the accident. 

         The claimant was sent to Dr. Russell for his knee,

to whom he reported the swelling in his right knee.  He saw

the claimant on October 29, 2012.  His right knee did swell

after playing tennis, but the claimant was not playing hard

as he did when he was young.  Dr. Russell had MRIs done on

his low back and knee.  On January 11, 2013, the claimant

underwent a right knee MRI, due to pain, which showed a

well-defined tear in the posterior horn of his medial

meniscus.  A lumbar MRI showed a radial tear of the L4-5

annulus.  Dr. Russell prescribed Mobic.  The claimant had to

limit his use of it, because it raised his blood sugar.  On

March 20, 2013, Dr. Russell recommended evaluation by an

orthopaedic surgeon, because he would most likely need

arthroscopic repair.  The claimant had not gone, because he

could not afford it.  He wanted to see the orthopaedic

surgeon.  

         On May 21, 2013, Dr. Russell stated that the

claimant’s objective findings in his knee, the meniscus

tear, were consistent with his injury.  He should work with

restrictions of no heavy work with his legs.  He could just
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walk at that time.  He could not do any physical activities

without pain.  Further treatment depended upon the opinions

of an orthopaedic specialist.

         Since October 3, 2011, the claimant had sustained

no other injuries.

                    The claimant had knee pain immediately, and he

reported right leg pain at the time he reported his back

injury to Dr. Go and to Dr. Rejistre.  It appears that until

he complained of his knee giving way, his knee pain was

lumped with the back pain radiating into his right leg. 

However, the claimant has consistently complained of pain in

his right knee, whether it was confused as radicular right

leg pain or not, since the day after the injury.  The

claimant has objective findings of injury in the form of the

MRI results.  Dr. Russell felt that those findings were

consistent with the mechanism of injury.  There is no

question that the claimant was performing employment

services at the time of the injury.

         I would award appropriate benefits for the

claimant’s compensable knee injury, including evaluation by

an orthopaedic surgeon.
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         The claimant used his sick and vacation leave for

medical treatment of his compensable back injury.  His leave

balances should be corrected to reflect that this was for a

compensable injury.

         For the foregoing reasons, I concur in part with,

but must respectfully dissent, in part, from the majority

opinion. 

______________________________
                         PHILIP A. HOOD, Commissioner


