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OPINION AND ORDER

The respondents appeal an administrative law judge’s

opinion filed December 27, 2013.  The administrative law

judge found that medical treatment recommended by Dr. Seale

was reasonably necessary.  The administrative law judge

found that the claimant proved he was entitled to temporary

total disability benefits beginning May 24, 2013.  After

reviewing the entire record de novo, the Full Commission

finds that the claimant did not prove that surgery was
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reasonably necessary in connection with his compensable

injury.  The Full Commission finds that the claimant proved

he was entitled to temporary total disability benefits from

May 24, 2013 through August 12, 2013.    

I.  HISTORY

The claimant, now age 57, first reported an injury to

his back while working for Ratliff Sawmill in October 1993. 

Dr. Karl W. Haws assigned the claimant a 20-pound lifting

limit in July 1994.  Dr. Terence P. Braden rated the

claimant with a 15% anatomical impairment to the cervical

spine in August 1994.  The claimant reported another injury

to his back in May 2000 while employed with Homeworks

Kitchen & Bath.

The record indicates that the claimant became employed

with the respondents, Tri-County Funeral Home, in January

2010.  The claimant testified that he was part-time funeral

home manager and part-time monument manager.  The parties

stipulated that the claimant sustained a compensable injury

to his back on October 19, 2012.  The claimant testified, “I

had sandblasted a monument, and I was pulling a monument out

of the sandblaster, and the roller rolled off and the

monument started to fall back, and I reached up and grabbed
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the monument just to stop it from rocking, and that’s when

it happened.  The pain shot in my back, took my breath away

from me[.]” The claimant agreed on cross-examination that he

returned to light-duty work after the compensable injury.    

 Dr. Julea G. Garner saw the claimant on October 24,

2012: “Pt states that while sandblasting headstone that as

it came out of blaster that it started to wobble and he

reached to grab it and felt ‘tear like a strain’ in lower

back....has had a lot of pain in lower back since then.” 

Dr. Garner assessed “back pain.”  

A CT of the claimant’s lumbar spine was taken on

October 26, 2012, with the following impression:

1.  Degenerative disc disease is greatest at L4-5
and L5-S1 with foraminal narrowing appearing worse

     on the right.  This is due to disc bulge at L4-5
and disc osteophyte at L5-S1.  
2.  Incidental nondisplaced pars interarticularis
defect involving the left side of L5.  No
spondylolisthesis is seen.
3.  Normal alignment of the lumbar spine is seen
without acute compression fracture or subluxation.

 The claimant was provided a program of physical

therapy beginning November 5, 2012.  

Dr. Reginald J. Rutherford examined the claimant on

January 2, 2013:

He is a funeral director and monument manager.  He
is currently working light duty....He strained his
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low back at work on 10/19/12.  He reports
persistent low back pain with radiation into the
right leg with accompanying numbness and
tingling right thigh.  He has undergone a CT scan
of the lumbar spine which reveals degenerative
change L4-5 and L5-S1 levels with foraminal
stenosis....He received a course of physical
therapy which resulted in exacerbation of pain.
He reports improvement following discontinuation
of physical therapy....

Dr. Rutherford assessed “Lumbar strain.  No

neurological deficit noted on clinical examination....May

continue to work light duty without alteration.”  

An MRI of the claimant’s lumbar spine was taken on

January 9, 2013, with the impression, “Scoliosis with

multilevel degenerative disc disease and facet degenerative

change producing foraminal stenosis without significant

central canal stenosis.”  Dr. Rutherford performed

electrodiagnostic testing of the claimant’s right lower

extremity on January 9, 2013 and reported, “Nerve conduction

study and needle examination are normal.  There is no

evidence via electrodiagnostic parameters to suggest lumbar

radiculopathy, lumbosacral plexopathy, or peripheral

neuropathy.  MRI of the lumbar spine demonstrates scoliosis

with multilevel foraminal stenosis on the right, likely

contributory to symptoms.  Changes are greatest at L4-5.  We
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will proceed to lumbar epidural steroid injection targeting

the L4-5 level....He is to remain on light duty.”  

Dr. Brent Walker performed an L4-L5 epidural steroid

injection on January 17, 2013.  The claimant followed up

with Dr. Rutherford on January 30, 2013: “He reports limited

benefit from the LESI L4-5 level.  He will have a second

procedure.  If no benefit is realized arrangements will be

made for a surgical consultation with Dr. Seale....He

remains on light duty.”

Dr. Carlos Roman performed an L5-S1 epidural steroid

injection on February 11, 2013.  Dr. Rutherford noted on

February 27, 2013, “He reports no benefit from the second

LESI L4-5 level.  He remains symptomatic pertaining to

sciatic pattern pain left leg.  This is felt secondary to

foraminal stenosis L4-5 level.  He will be referred to Dr.

Seale for a surgical consultation....He is to remain on

light duty until seen by Dr. Seale.”   

Dr. Justin Seale examined the claimant on March 6,

2013:

55-year-old gentleman status post a work injury in
October 2012 in which he was lifting.  Since that
time has had moderate to severe, stabbing and
aching pain in the low back, it radiates down the
right buttock and leg to the right where he has
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numbness.  The symptoms are getting worse....He
has had physical therapy and 2 epidural steroid
injections....
AP and lateral x-ray of the lumbar spine ordered,
obtained, and interpreted today reveals moderate-
severe disc disease at L5-S1 with some congenital
abnormalities of the L5-S1 junction.  Diffuse
degenerative disc disease at other levels.  
MRI, lumbar spine reviewed on disc today reveals
mild lateral recess stenosis on the right at L5-
S1.  This appears to be possibly due to a facet
cyst.  There’s no significant foraminal stenosis
or nerve impingement in the foramen.  I see no
obvious nerve impingement in any other levels.  

Dr. Seale assessed “1.  Right S1 radiculopathy,

question right L5-S1 lateral recess stenosis.  2.  L5-S1

degenerative disc disease....I’m placing the patient on work

restrictions of no bending, twisting or lifting over 20

pounds.  His MRI does not specifically explain why [he] is

having this severe right S1 pain and numbness.  He has loss

of reflex but a normal EMG.  My recommendation is for a CT

myelogram.  If there is obvious nerve impingement we’ll

consider a minimally invasive decompression.  If there is

not obvious nerve compression on myelogram I’m not sure

there’s much more I can do for him.  Therefore, he may be at

maximum medical improvement at that point.”  Dr. Seale

stated on March 6, 2013, “He may return to work: Activity is

restricted as follows: no bending, no lifting over 20 lbs.,

no twisting.”  
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A lumbar myelogram was done on March 20, 2013, with the

impression, “Successful fluoroscopic guided lumbar myelogram

as above.  On the cross table lateral view, there is a

minimal to mild probable annular bulge or posterior disk

osteophyte complex at the L3-L4 level.”  A CT lumbar

myelogram was also done on March 20, 2013, with the

impression, “Mild to moderate changes of lumbar spondylosis,

predominantly involving the L4-L5 and L5-S1 levels.  At the

L4-L5 level, there is mild neural foraminal stenosis

bilaterally with no impingement or displacement of the

exiting nerve roots.  At the L5-S1 level, there appears to

be a nondisplaced left-sided L5 pars intra-articularis

defect, with no associated listhesis.  Mild neural foraminal

stenosis noted on the right at this level with no

impingement or displacement of the exiting nerve root.”  

The claimant followed up with Dr. Seale on April 8,

2013:

The patient has 6 months of symptoms and has
failed thorough conservative nonsurgical care.  My
recommendation is for minimally invasive
decompression on the left at L5-S1.  The patient
is requesting surgical intervention....We are
planning on a minimally invasive right L5-S1
laminotomy with possible facet cyst excision.  
The patient will be on light duty restrictions of
no bending, twisting or lifting over 20 pounds
until surgery.  I will then leave the patient off
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work for 3 weeks until I see the patient back in
clinic.  At that time I will get them back to
restricted work and begin him on physical therapy. 
I should have the patient to MMI with an
impairment rating around 2 months postop.  The
patient’s MRI and CT myelogram does not show
fracture or disc protrusion.
There are signs of degenerative changes, small
facet cyst and stenosis which is pre-existing. 
There are no objective findings of acute injury. 
However, the patient’s symptoms began on and after
the work injury.  The patient has no history of
pain in the low back or down the leg prior to the
work injury.  Therefore it is within a certain
degree of medical certainty that at least 51% of
the patient’s current symptoms are directly
related to his work injury.  Therefore, his
surgery is directly related to his work injury. 

Dr. Seale assessed “1.  Right S1 radiculopathy,

question right L5-S1 lateral recess stenosis and facet cyst. 

2.  L5-S1 degenerative disc disease.”  Dr. Seale stated on

April 9, 2013, “Patient is to be off work until after

surgery and post-op visit.  Activity is restricted as

follows: no bending, no lifting over 20 lbs., no twisting.”

The claimant agreed on cross-examination that his last

day of work for the respondents was April 12, 2013.  Dr.

Seale reported on April 17, 2013:

The patient’s MRI does not show fracture or disc
protrusion.  There are signs of facet cyst and
degenerative changes which are pre-existing. 
There are no objective findings of acute injury. 
However, the patient’s symptoms began on
and after the work injury.  The patient has no
history of pain in the low back or down the leg
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prior to the work injury.  Therefore it is within
a certain degree of medical certainty that at
least 51% of the patient’s current symptoms are
directly related to his work injury.  Unless it
can be shown that the patient had these
subjective complaints of pain prior to his work
injury then it is work related.  I am treating the
patient’s pain, not his objective findings.  The
patient was referred to me due to pain not due to
an MRI finding.  

Carrie Litchfield, a nurse case manager, corresponded

with Dr. Steven L. Cathey on May 29, 2013 and stated in

part, “1) Do you believe the claimant’s current symptoms are

due to his work injury or pre-existing conditions?  2) Do

you agree with Dr. Seale on the recommended surgery, if not,

what would your recommendations be?”

Dr. Cathey replied to Carrie Litchfield on June 20,

2013:

I am responding to your inquiry of May 29, 2013,
regarding Joe Hobbs.  The patient was scheduled
for an independent medical evaluation on May 30,
2013, but apparently did not keep the appointment. 
I have, however, reviewed the medical records you
provided, as well as imaging studies including an
MRI scan of his lower back performed on January 9,
2013, as well as a subsequent lumbar CT myelogram
performed on March 20, 2013.
Ms. Litchfield, based on my review of the medical
records, as well as the imaging studies subsequent
to the occupational injury the patient reported on
October 19, 2012, I can find no structural
abnormalities that can be related to the event in
question.  In other words, while there are
degenerative changes documented on both studies,
none of these are in any way related to the



HOBBS - G303180 10

occupational event of October 19, 2012.  Moreover,
I do not see an indication for any type of
operative intervention based on the review of the
films.  I will, however, qualify this opinion
since I have not [had] an opportunity to examine
Mr. Hobbs personally.  Electrodiagnostic testing
did not suggest that there was any nerve root
entrapment that would respond favorably to a
lumbar decompression.  

Dr. Seale reported on August 5, 2013:

It has been brought to my attention that my prior
documentation and letter has been misleading. 
When I stated there were no objective findings of
acute injury I was referring specifically to
imaging.  The patient has an obvious objective
finding on exam of injury including loss of his S1
reflex.  This is specifically [due to] the problem
at L5-S1.  Therefore, the patient does have an
objective clinical finding of an injury being loss
of reflex.
The patient’s MRI does not show fracture or disc
protrusion.  There are signs of facet cyst and
degenerative changes which are pre-existing. 
There are no objective findings ON HIS IMAGING of
acute injury.  However, the patient’s symptoms
began on and after the work injury and he has an
objective clinical finding of reflex changes.  The
patient has no history of pain in the low back or
down the leg prior to the work injury.  Therefore
it is within a certain degree of medical certainty
that at least 51% of the patient’s current
symptoms are directly related to his work injury. 
Unless it can be shown that the patient had these
subjective complaints of pain or loss of his
reflex prior to his work injury then it is work
related.  I am treating the patient’s pain, not
his objective findings.  The patient was referred
to me due to pain not due to an MRI finding.  

Finally, Dr. Seale reported on August 12, 2013:
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[It has] been brought to my attention that Mr.     
Hobbs has been treated multiple times for back
injuries prior to his current work injury.  I did
not have this history before recommending surgical
intervention.  I believe there are serious
secondary gain issues present.  
My recommendation currently after the new
information, is that the patient be placed at
maximum improvement, return back to regular work
without restrictions, as well as have a 0%  
impairment rating.

          I’m releasing him from my care.  I will no longer  
          provide him with any medication refills or care    
          for his spinal issues from a workers’ comp         
          standpoint. 

A pre-hearing order was filed on August 19, 2013.  The

claimant contended that he “sustained a compensable injury. 

He was sent by the employer to Garner Family Medical Clinic

and was then sent to Dr. Rutherford, who sent the claimant

to Dr. Seale.  Dr. Seale has suggested a minimally invasive

surgery and the respondents have now controverted this case. 

The claimant is entitled to the appropriate medical

expenses, temporary total disability benefits from the date

last paid to a date yet to be determined, and attorney’s

fees for controversion.  All other issues are held in

abeyance.”  The respondents contended that “further medical

or indemnity is not reasonable and/or necessary.”  

An administrative law judge scheduled a hearing on the

issues of “additional medical benefits, additional temporary
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total disability benefits (subsequent to May 24, 2013) and

controverted attorney’s fees.”  

After a hearing, an administrative law judge filed an

opinion on December 27, 2013.  The administrative law judge

found that treatment recommended by Dr. Seale was reasonably

necessary in connection with the compensable injury.  The

administrative law judge found that the claimant was

entitled to temporary total disability benefits beginning

May 24, 2013 until a date to be determined.  The respondents

appeal to the Full Commission.

II.  ADJUDICATION

A.  Medical Treatment

The employer shall promptly provide for an injured

employee such medical treatment as may be reasonably

necessary in connection with the injury received by the

employee.  Ark. Code Ann. §11-9-508(a)(Repl. 2002).  The

employee has the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary. 

Stone v. Dollar General Stores, 91 Ark. App. 260, 209 S.W.3d

445 (2005).  Preponderance of the evidence means the

evidence having greater weight or convincing force. 

Metropolitan Nat’l Bank v. La Sher Oil Co., 81 Ark. App.
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269, 101 S.W.3d 252 (2003).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Wright Contracting Co. v. Randall, 12 Ark. App.

358, 676 S.W.2d 750 (1984).

An administrative law judge found in the present

matter, “4.  The medical treatment recommended by Dr. Justin

Seale is reasonably necessary and related to the treatment

of the claimant’s October 19, 2012, compensable back

injury.”  The Full Commission reviews an administrative law

judge’s opinion de novo, and it is the duty of the Full

Commission to conduct its own fact-finding independent of

that done by an administrative law judge.  Crawford v. Pace

Indus., 55 Ark. App. 60, 929 S.W.2d 727 (1996).  The Full

Commission makes its own findings in accordance with the

preponderance of the evidence.  Tyson Foods, Inc. v.

Watkins, 31 Ark. App. 230, 792 S.W.2d 348 (1990).

In the present matter, the Full Commission finds that

the claimant did not prove by a preponderance of the

evidence that he was entitled to surgery as a result of his

October 19, 2012 compensable injury.  The claimant first

injured his back while working for a sawmill in 1993, and

the claimant reported another injury to his back while
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working for another employer in 2000.  The parties

stipulated that the claimant sustained a compensable injury

to his back on October 19, 2012.  The claimant testified

that he felt a “shooting” pain in his back while attempting

to pull a monument from a sandblaster.  

A CT of the claimant’s lumbar spine on October 26, 2012

showed degenerative disc disease with a bulge and

osteophyte.  Dr. Rutherford began treating the claimant in

January 2013 and assessed “lumbar strain.”  The claimant was

treated with epidural steroid injections and physical

therapy.  Dr. Rutherford referred the claimant to an

orthopaedic surgeon, Dr. Justin Seale.  Dr. Seale assessed

right S1 radiculopathy and L5-S1 degenerative disc disease. 

Dr. Seale reported on April 8, 2013, “The patient has 6

months of symptoms and has failed thorough conservative

nonsurgical care.  My recommendation is for minimally

invasive decompression on the left at L5-S1.”  Dr. Seale

essentially reiterated his opinion on April 17, 2013 and

August 5, 2013.

The respondents attempted for the claimant to be seen

by a neurosurgeon, Dr. Steven L. Cathey, but the claimant’s

attorney informed the Commission that he advised the
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claimant not to cooperate.  Dr. Cathey reviewed the

claimant’s medical records and stated in part on June 20,

2013, “I do not see an indication for any type of operative

intervention based on the review of the films.”  Dr. Seale

then reported on August 12, 2013, “It has been brought to my

attention that Mr. Hobbs has been treated multiple times for

back injuries prior to his current work injury.  I did not

have this history before recommending surgical intervention. 

I believe there are serious secondary gain issues present. 

My recommendation currently after the new information, is

that the patient be placed at maximum medical improvement,

return back to regular work without restrictions, as well as

have a 0% impairment rating.  I’m releasing him from my

care.  I will no longer provide him with any medication

refills or care for his spinal issues from a workers’ comp

standpoint.”  

It is within the Commission’s province to weigh all of

the medical evidence and to determine what is most credible. 

Minnesota Mining & Mfg. v. Baker, 337 Ark. 94, 989 S.W.2d

151 (1999).  The Commission has the authority to accept or

reject a medical opinion and the authority to determine its

probative value.  Poulan Weed Eater v. Marshall, 79 Ark.
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App. 129, 84 S.W.3d 878 (2002).  In the present matter, Dr.

Seale has plainly stated that he no longer recommends

surgical treatment for the claimant’s compensable injury. 

Dr. Seale’s opinion is corroborated by the additional expert

opinion of Dr. Cathey, who has also opined that surgery was

not necessary to treat the claimant’s compensable injury. 

There are no medical opinions of record stating that surgery

is required for the compensable back injury sustained by the

claimant on October 19, 2012.  The Full Commission therefore

finds that the opinions of Dr. Seale and Dr. Cathey are

entitled to significant evidentiary weight.  We find that

the claimant did not prove he was entitled to surgery as a

result of the compensable injury.

B.  Temporary Disability

Temporary total disability is that period within the

healing period in which the employee suffers a total

incapacity to earn wages.  Ark. State Hwy. Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  “Healing

period” means “that period for healing of an injury

resulting from an accident.”  Ark. Code Ann. §11-9-

102(12)(Repl. 2002).  The healing period continues until the

employee is as far restored as the permanent character of
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his injury will permit, and if the underlying condition

causing the disability has become stable and nothing in the

way of treatment will improve that condition, the healing

period has ended.  Harvest Foods v. Washam, 52 Ark. App. 72,

914 S.W.2d 776 (1996).  The determination of when the

healing period has ended is a question of fact for the

Commission.  Carroll Gen. Hosp. v. Green, 54 Ark. App. 102,

923 S.W.2d 878 (1996).

An administrative law judge found in the present

matter, “3.  The claimant was temporarily totally disabled

for the period commencing May 24, 2013, and continuing

through the end of his healing period, a date to be

determined.”  The Full Commission finds that the claimant

proved he was entitled to temporary total disability

benefits from May 24, 2013 through August 12, 2013.  

The parties stipulated that the claimant sustained a

compensable injury to his back on October 19, 2012.  The

claimant testified that he returned to light-duty work for

the respondent-employer following the compensable injury. 

Dr. Garner assessed “back pain” on October 24, 2012, and Dr.

Rutherford assessed “lumbar strain” on January 2, 2013.  The

claimant continued to work at light duty.  Both Dr.
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Rutherford and Dr. Seale initially opined that the claimant

could perform restricted work duty.  Dr. Seale eventually

took the claimant off work on April 8, 2013.  The claimant

testified that his last day of work for the respondents was

April 12, 2013.  The claimant stated at hearing that the

respondents paid temporary total disability benefits, and

the respondents offered no testimony or evidence to refute

the claimant’s statement.

The claimant contends that he is entitled to temporary

total disability benefits beginning May 24, 2013.  The Full

Commission finds that the claimant remained within a healing

period for his compensable lumbar strain and was totally

incapacitated from earning wages as of May 24, 2013.  Dr.

Seale opined on August 12, 2013 that the claimant had

reached maximum medical improvement with a 0% impairment

rating.  Dr. Seale released the claimant from his care. 

There are no medical opinions of record contradicting Dr.

Seale’s opinion that the claimant reached maximum medical

improvement on August 12, 2013.  The Full Commission

therefore finds that the claimant reached the end of his

healing period for the October 19, 2012 compensable injury

no later than August 12, 2013.  Temporary total disability
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cannot be awarded after the healing period has ended.  Elk

Roofing Co. v. Pinson, 22 Ark. App. 191, 737 S.W.2d 661

(1987).  Persistent pain does not extend a claimant’s

healing period, providing that the underlying condition has

stabilized.  Mad Butcher, Inc. v. Parker, 4 Ark. App. 124,

628 S.W.2d 582 (1982).  The Full Commission finds that the

instant claimant’s condition stabilized no later than August

12, 2013.    

Based on our de novo review of the entire record, the

Full Commission finds that the claimant did not prove by a

preponderance of the evidence that surgery was reasonably

necessary in connection with his compensable injury.  The

Full Commission finds that the claimant proved he was

entitled to temporary total disability benefits from May 24,

2013 through August 12, 2013.  The claimant’s attorney is

entitled to fees for legal services in accordance with Ark.

Code Ann. §11-9-715(a)(Repl. 2002).  For prevailing in part

on appeal, the claimant’s attorney is entitled to an

additional fee of five hundred dollars ($500), pursuant to

Ark. Code Ann. §11-9-715(b)(Repl. 2002).
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IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman
                       
                                                       
                        KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in part.

CONCURRING AND DISSENTING OPINION

         After my de novo review of the entire record, I

concur in small part with, but must dissent, in part, from

the majority opinion.  I am able to concur with the majority

that the claimant is entitled to temporary total disability

benefits from May 24, 2013 to August 12, 2013; however, I

would extend that award to a date yet to be determined.  I

also disagree with the majority, because I find that the

treatment recommended by Dr. Seale is reasonably necessary. 

I would affirm and adopt the Administrative Law Judge’s

opinion correctly applying the law to the facts of this

claim, which the majority has disregarded without merit.

         The claimant was treated in 1993 and 1994 for a

back injury.  That was twenty years ago.  He had a back

injury in 2000, for which there is no record of medical
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treatment.  That was ten years ago.  There is no record of

medical treatment between 1994 and 2012, and only one

mention of a back problem in 2000, which, to repeat,

required no treatment.  Dr. Seale reversed his opinion based

upon information that the claimant had been treated multiple

times for back injuries and accused the claimant of

secondary gain issues.  It is distressing that the claimant,

who had - as Dr. Seale very carefully noted - objective

findings of injury and documented need for treatment, could

be cut off on such flimsy grounds.  It is impossible to know

what was told to Dr. Seale, since his opinion does not

clarify.  His statement certainly does not jibe with the

facts. 

         With only one episode of back problems in twenty

years, and no medical treatment in that time, there is

substantial grounds for finding a causal relationship

between the claimant’s current work injury and the treatment

that Dr. Seale recommended up to the point that he received

his mysterious information.  I do not credit his opinion

that the claimant had sought treatment for “multiple back

injuries” sufficient to cause him to dismiss him from his

care. 
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         The claimant has not left his healing period, and

both medical and indemnity benefits are owing.  The majority

opinion is not grounded in fact, but only unsupported

vagaries.

         For the foregoing reasons, I concur, in part, and

dissent, in part, from the majority opinion.

                                 
 PHILIP A. HOOD, Commissioner


